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ORDER

1 have issued two published rulings in the case of Stewart v. Secretary of IHHS, No. 02-819V,
which are of general importance to the Omnibus Autism Proceeding. Accordingly, | hereby attach
those rulings to this Order, in order to place those rulings directly into the record of the Omnibus
Autism Proceeding. 1 also note that the earlior ruling is clectronically “published” at 2002 WL
31965743 and 2002 U.S. Claims LEXIS 363; the later ruling does not yct have a citation. )
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George L. Hastings, Ir.
Special Master
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Renaid Homer, Boston, Massachusetts, for petitiener.
Vincent Matanoski, Department of Justice, Washington, D.C., for respondent.
RULING DENYING RESPONDENT’S “MOTION FOR APPROPRIATE RELIEF”

HASTINGS, Special Master

Tiis ts an action in which the petitioner seeks an award under the National Vaccine Injury
Compensation Program {hereinafter “the Program”).! Respondent has filed 2 motion entitled
“Metion For Appropriate Retief.” For reasons to be stated below, T hereby deny that motion.

i

THE AUTISM CASES AND THE “OMNIBUS AUTISM PROCEEDING”

The respondent’s motion in this case arises in the context of an unusual situation invelving
multiple cases filed under the Program that share a commaon issue of medical causation. Each of

Trps - . . + . 4 N N “ N N
'he applicable statutory provisions defining the Program are found at 42 U.S.C§ 300aa-10
et seq (2000 ed.). Hereinafter, for case of citation, alt "§ " references will be to 42 U.S.C (2000 ed.)
! also note that T will sometimes refer to the statute that enacted the Program as the “Vaccine Act.”



these cases invelves an individual who suffers from a neurodevelopmental disorder known as
“autism spectrum disorder”--“autism” for short--or a stimular neurodevelopmental disorder. In each
~ase, His alleged that such disorder was causally related to one or more vaccinations received by that
mdividual--i.e., it is alleged that the disorder was caused by measles-mumps-rubelia (*MMR”)
vaccinations; by the “thimercsal” ingredient contained in cerlain diphtheria-tetanus-periussis
(“DTP"), diphtheria-tetanus-acellar pertussis (“DTaP"), hepatitis type B, and hemophilus influenza
type B (“HIB™} vaccinations; or by some combination ofthe twe. To date, approximately 3,100 such
cases have been fited with this court, and more such filings (perhaps several thousand) are
anticipated.

To deal with this large group of cases involving a common factual 1ssue--i.e., whether these
types of vaccinations can cause autism--during the early summer of 2002 the Office of Special
Masters (OSM) conducted a number of informal meetings with altorneys who represent many of the
autism petitioners and with counsel for the Secretary of Health and Human Services, who {s the
respondent in each of thesc cascs. At these meetings the petitioners’ representatives proposed a
special procedure by which the OSM could process the autisin claims as a group. They proposed
that the OSM utilize a two-step procedure: first, conduct an inguiry into the general causation issue
involved in these cases-- i.e., whether the vaccinations in question can cause autism and/or similar
disorders, and if so tn what circumstances-- and then, second, apply the outcome of that general
inquiry to the individual cases. They proposed that a team of petiticners’ fawyers be selected to
represent the interests of the autism petitioners during the course of the general causation inguiry.
They proposed that the proceeding begin with a lengthy period of discovery concerning the general
causation issue, foliowed by a designation of experts for each side, an evidentiary hearing, and
finally a ruling on the general causation issue by a special master. Then, the general causation
conclusions, reached as a resuit of the general proceeding, would be applied 1o the individual cases.

As a result of the mectings discussed above, the OSM adepted a procedure gencrally
following the format proposed by the petitioners’ counsel. On fuly 3, 2002, the Chicef Special
Master, acting on behalf of the OSM, issued a document entitled the Autisin General Order #1)°
That General Order sets up a procceding known as the Omnibus Autism Proceeding (hercinafter
sometimes “the Proceeding”™). In that Proceeding, a group of counsel sclected from attorneys
representing petitioners in the autism cases are in the process of obtaining and presenting cvidence
concerning the gemeral issue of whether these vaccines can cause autisny, and, if so, in what
cireumstances. The results of that general inquiry will then be appiied to the individual cases. (2002
WL 31696785 at *3)

the Autism General Order #1 assigned the responsibility for presidi ing over the Onintbus

"The Awtism General Order #1 is published at 2002 WL 31696785 {Fed. CI. Spec. Mstr.
July 3,2062). Ialsonote that the documents filed in the Omnibus Autism Proceeding are contained
in a special file kept by the Clerk of this court, known as the “Master Autism File.,” That file may
be viewed at the Clerk’s office, or viewed on this cour’s Intermet wehsite  at
www.Lscle. uscourts. yoviesin/osmantism. him,




Autism Proceeding 1o the undersigned special master. In addition, 1 have also been assigned
responsibility for ail of the individual Program petitions in which it is alleged that an individual
suffered autism or an autistic-like disorder as aresult of MMR vaccines and/or thimerosal- c0n~alnmg
vaccines. The individual petitioners in the vast majority of those cases have requesicd that,
generai, no proceedings with respect to the individual petitioners will be conducted until aﬂer fhc
conclusion of the Omnlbus Autism Proceeding with respect to the general causation issue.’ The
OSM will then deal specifically with the individual cases.

i

USE QF THE “SHORT-FORM" AUTISM PETITIONS,
AND RESPONDENT'S MOTION TO DISMISS THIS PETITION

Asnoted in the Autism General Order #1 { 2002 WL 31696785 at *2), during the meetings
of the informal advisory group, the respondent’s representatives did not opposc the petitioners’
general plan, as set forth above, that the OSM first conduct a general inguiry into the causation
question, then apply the conclusions reached in that inguiry to the individual cases. A difference of
opinion did emerge, however, on one important procedural point, a difference which s relevant to
the motion at issuc here.

The petitioners’ representatives proposed that would-be petitioners who wish to elect into
the Omnibus Autism Proceeding be permitted to {ile their Program petitions by filing very simple
short-form “opt-in” petitions. FEach such short-form petition, it was proposed, would consist
bhasically of a petition form containing the names of the injurcd vaccinee and that vaccinee’s parents
or other representatives, and an agreement to opt into the Omnibus Autism Proceeding. By using
the short-form petition, each petitioner would automatically be asserting that the vaccmee had
suffered autism or a similar disorder as a result of MMR vaccinations and/or thimerosal-containin
vaccinations.  The short-form petition would not contain a detaiied account of the rclevant
vaceinations and the history of the vaccinee’s disorder, nor would it be accompanied by the medicat
records of the vaccinee’s injury. Respondon s representatives indicated that they could nol agree
to this part of the petitioners’ proposal, which would allow the filing of a “short-form” petition
unaccompanied by medical records. They pointed to the statuiory provisions calling for a Program
petition to set forth a detailed account of the injury aileged, and contended that a peution must be
filed along with all relevant medical records. See § 300aa-1i{c).

The OSM noted this concern of respondent w the Autism General Order #1 (2000 WL
31696785 at *6, fn.4), and then analyzed the concern 1 detail in a document fited on July 8, 2002,
entitted Discussion of fssue of Short-Form Petitions (hereinafier “Discussion™). Like the Autism

I note that it is up to cach individual petitioner to determine whether to defer proccedings
concerning his own case pending the completion of the Omiubus Autism Proceeding. If an
individual petitioner has proof of causation in his own case that he wishes to put before a special
master at any time, that petitioner will be allowed to do so.
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General Order 41, this Discussion document was filed by the Chief Special Master on behaif of the
OSM. The Chief Special Master acknowledged that the respendent was raising serious and
important concerns, but, considering all the circurstances, concluded that it was appropriate 10
nermit use of the short-form petitions. (Discussion at 2-4)

After publication of the Autism General Order #1, many petitioners began to file short-form
petitions as a way of simultaneously filing their Program petitions and indicating their agreement to
stay proceedings in their own individual cases pending the completion of the Omnibus Autism
Proceeding. As of late August 2003, more than 2,500 short-form petitions or very similar petitions’
had been filed. The petitioner in this case, Kim Stewart, filed a short-form petition on July 18, 2002.
Ne medical records were filed with the petition, although petitioner’s counsel also filed a “Motion
for Issuance of Subpoena,” requesting permission to utilize court subpoenas to obtain medical
records pertaining to the autistic condition of petitioner’s soxn, Heath Stewart. | issued an Order in
this case on August 7, 2002, granting the subpocna request and confirming that, at petitioner’s
request, | would not conduct any case-specific procecdings in this case {uniess requested by & party)
until the completion of the Omnibus Autism Proceeding.

Subsequently, the respondent fifed a “Motion to Dismiss” (hercinafter “Motion”), agserting
that this petition shouid be dismissed because it wus not accompanied by medical records or
affidavits describing Heath Stewart’s condition. Petitioner’s counsel opposed that motion, and |
denied it in an order filed on December 30, 2002, Stewart v. Secretary of HHS, No. 02-819V, 2002
WL 316695743 (Fed. Cl. Spec. Mstr. Dec. 30, 2002) (hereinafter “Steware I7). Twill summarize
respondent’s argument in favor of dismissal, and my reasons for denying the motion, in the following
paragraphs.

Respondent based his motion chiefly upon those portions of the Vaccine Act which state that
certain documents are to be filed with a Program petition. The Vaccine Act states that a pelition
“shall contain * * * an affidavit, and supporting documentation, demonstrating that” the petitioner
gualifies for an award under the Program. § 300aa-1 HeX(1). The Act further states that certain types
of medical records, such as prenatal, vaccination, and physician records, shall accompany the
petition. § 300aa-11(c)2). Based on these provisions, respondent argued that any petition that 1s not
accompanied at the time of filing by all the documents mentioned in § 300aa-1 1(c)(1) and (2) must
therefore automatically be dismissed, for failure to comply with the statute. rejected respondent’s
argument as unpersuasive,

I acknowledged first that, as respondent pointed out, § 30Caa-11(c) of the statute
contemplates that, ideally, a Program petition will sct forth all details of the vaceinee’s injury, and

‘Most of the autism petitions fited since the Autism General Order # [ have been filed using
the “short-form” format as set forth in the Autism General Order #1, Ex. B; no medical records were
filed with most of those petitions. In addition, one law firm has filed hundreds of petitions that are
only slightly more detailed than the shori-form version; those petitions aise were filed without
medical records. ’



he accompanied by all relevant medical records.  As respondent noted, the instruction that a
petitioner file a detailed petition with alf relevant medical records obviously was designed 1o enable
the special master to prompily evaluate and rule upon the claim. However, 1 also noted that the
history of the Program has shown that that ideal is not achieved in every Program case. In a great
many Program cases petitions have been filed with some medical records, but not all of these
necessary for processing the case, while in a substantial number of cases petitions have been filed
without ¢ny records at all. In such cases, the processing of the claim has been delayed for at least
some period of time until the necessary records cculd be obtained. Yet, in those situations during
the first 14 years of the Program’s existence, it was never argued, by respondent or anyone ¢lse, that
petitions that were not complete when filed should be summarily dismissed for that reason. 1
concluded that the crucial legal question was whether any part of the Vaccine Act reguires that a
netition auromatically be dismissed if it is filed without the medical records necessary te fully
evaluate the petition. Reading the statute as a whole, T found that the statute docs nof so reguire.
(2002 WL 3196543 at *3-4)

I noted that while the staiute does state, as noted above, that ihe petition “shall” contain
certain medical records, the statuic and this court’s rules are sifent concerning what should happen
in the event that a petition is filed without such medical records. [ noted that the interpretation of
the statute that has obvicusly been utilized by all of the special masters throughout the history ofthe
Program is that, considering the statute as a whole, the presiding special master in cach Program casce
has diseretion 1o entertain petitions filed without all of the required documents, and to allow the
petitioner to {ile at a later time any documents that were not {iled with the petition, 1concluded that
the existence of such discretion is supperted by a number of statutory provisions, by a review of this
court’s rules, and by the lcgisiative history of the Program. (/d. at *4-6.)

i further explained that in denying the respondent’s motion to dismiss, | was not claiming,
as respondent had suggested, the authority to “waive” or “amend™ the requirement that the petitioner
file the matenials described s § 300aa-11{c). Cfcourse, [ explained, { would not purport 1o resolve
this case without those materials. I concluded merely that a special master has discretion to defer
the filing of such materials to a jater time, in situations in which the overall circumstances of the case
make such deferral seem appropriate. (/d. at *7.)

After determining that a special master has discretion whether or not to dismiss a Program
petition that is not accompanied by all of the matenals specificd in § 300aa-3 1(c)(1) and (2), ] found
it appropriate that T exercise my discretion in this case, as | would in similar “short-form petition”
autlsm cases, nof to dismiss the petition. (Jd. at *7.)

Finally, | determined that there is no good reason in this and the other short-form petition
autism cases to order that each petitioner file ar this time all of the medical records relevant to the
iHness in question. ! concluded that the Chief Special Master was correct when he determined, in
the dutism General Order #1, that it is appropriatc to ailow the autism petitions to be filed via short-
form petitions, and to permit the filing of medical records in these cascs to be deferred pending the
completion of the Omnibus Autism Proceeding. 1 explained that under the procedure that the OSM



has adopted for processing these cases, there is simply no reason to evaluate the specific records of
each individual case until gfter the petitioners have had a chance io present their case concerning the
general causation issue. That is, if the Omnibus Autism Proceeding tums out not to produce vald
proof of causation that would seem to apply to a certain case or a class of cases, such affected
petitioners might elect not to request that a special master conduct an evaluation of the specifics of
their cases. In other words, 1t might become plain that such petitions must be reiected without the
need for evaluation of the specific medical records in the cases. Therefore, it may turn out that it will
be unnecessary (o ever specificaily evaluate the individual records in some, and perhaps even a great
many, of the autism cases. Thus, it might turn out to have been a considerable waste of time and
money to have required that the voluminous medical records in such cases be filed, when such
records would ulumately never be reviewed. (Jd. at *8-11.)

!
RESPONDENT’S CURRENT MOTION SEEKING “APPROPRIATE RELIEF”

After the issuance of my ruling in Stewart 7, denying respondent’s motion o dismiss this
petition, respondent filed the motion at 1ssue here, the “Motion for Appropriate Rehief” Again,
respondent focuses on the fact that this “short-form™ petition was unaccompanicd by medical
records, but this time respondent argues for a different form cof relief, rather than immediate
dismissal of the petition.

To understand the relief that respondent seeks here, one must begin by examining certain
aspects of the Program scheme. Onc of the key purposes behind enactment of the Program, of
course, was to deflect litigation away from vaceine manufacturers and administrators. {See, e g, H R,

cpt. No. 99-908, 99" Cong., 2d Sess. 1986, at 6-7 (reprinted at 1986 U.S.C.C.AN. 6347-48))
Thus, the Vaccine Act provides that no person may sue a vaccing manufacturer or administrator for
more thun $1000 on account of an allegedly vaccine-related injury until that person has first {iled a
Program petition and the Program proceeding with respect to such petition has concluded in either
of two ways. § 300aa-1 1@} 2HA). Specificaily, either (1) the Court of Federal Claims must have
issued a “judgment” on such petition, and the petitioner must have filed an election declining 1o
accept that judgment and choosing instcad to proceed with a suit against the vaceine manufacterer
or administrator (§ 300aa-11(a)(2)(AXi)); or (2) the person must have elected to withdraw the
Program petition “under section 300aa-21{b)"” of the Vaccine Act (8§ 300aa-1 1{a)2)( A}

The first of the two ways in which a Program procecding must be concluded, in order to
preserve the petitioner’s right to file a {ort action against the vaccine manufacturer or administrator,
scems straightforward, The Court of Federal Claims must have “issued a judgment” on the petition--
that is, evaluated the merits of the petition and either rejected the petition or awarded combensation
on it--and the petitioner must have elected to reject the court’s judgment and to instead file a tort



suil.’ The second way of concluding the proceeding, for purposes of § 300aa-11{a}(2)(A), however,
merits some explanation. This second option seems to have been designed by Congress as a way (o
prevent a petitioner from being locked indefinitely into the Program compensation system, agamst
the petitioner’s will, That is, the Vaccine Act requires that the special master assigned a Program
petition must issue a decision on the petition within 240 days “after the date the petition was filed.”
§ 3002a-12(d)3)A)® If for some reason the special master is unable to rule on the petition within
that 240-day period, the master is required to issuc to the petitioner a notice that the petitioner may
withdraw the petition. § 300aa-12(g). The petitioner may then choose either to remain within the
compensation sysiem or to withdraw. § 300az-21(b). Thus, this provision ensures that i{ a petitioner
is dissatisfied with the amount of time being taken to evaluate his Program petition, such petitioner
has ar option to Jeave the system and proceed with a tort suit,

The “relief” that the respondent seeks in this case, therefore, deals with the operation of this
second way of exiting the Program compensation system. Respondent seeks, in effect, a change in
the way that the statute has been interpreted with respect to the issue of when the 240-day period
begins to run. For the {irst 14 years of the bistory of the Program, my own interpretation--and, as
far as | can tell, the interpretation of all of the other Program special masters’--has been that the
notice required by § 300aa-12(g) is to be issued 240 days after the date upon which the petition was
Jiled with the court. Respondent now urges, however, that such notice should not properly be 1ssued
until 240 days after the petitioner files the last of the documents specified tc be filed pursuant o
§ 300za-11{c)(1) and (2).

Respondent offers several arguments in favor of his proposed imterpretation of the statutory
scheme. First, respondent argues that his interpretation would logically fit the purposes bebind the
Program. That is, respondent notes that the statute provides that when a Program petition is filed,
it 18 to contain the “supperting documentation” demonstraung the merits of the claim (§ 300aa-
1H{e)(1)}, as well as ali medical records reiated to the injured party’s condition (§ 300aa-11{c)2)}.
Respondent points out that when a petition is filed containing all such documents, the assigned
special master then has a full 240-day peniod in which to evaluate the merits of the ¢lam.
Respondent argues that Congress must have intended that a special master always have that futl 240-
day period 1o evaluate the merits of a claim, so that in situations in which a Program petition, when

"Under the statutory scheme, even a petitioner who is awarded compensation, but for some
reason 1s unsatisfied with such compensation, may eleci to reject such conmpensation, and instead file
a tort suit. § 300aa-21(a). (To my knowledge, however, such a rejection of an actual Program
compensation award has occurred only extremely infrequently.)

“That 24G-day period may be extended for up to 180 days {see § 3002a-12{d}3)(C)), but that
exception is not of relevance here, and for convenience’ sake 1 will generally refer in this opinion

to the “240-day period” of § 300aa-12(d)(3)}A).

"1 also note that, to my knowledge, until respondent filed the instant motion in this case, the
respondent, too, had never raised the statutory interpretation offered in this case.
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filed, is not accompanied by ali of the documents specified in § 300aa-11(c)(2), Congress must have
intended the 240-day period to begin running only on the date on which the !ast of the documents
specified in § 300aa-11(c) is filed.

Second, respondent points to the language of § 300aa-23(b), which states that: “A petitioner
under a peiition filed under section 300aa-11 of this title may submit * * * a notice choosing to
continue or withdraw the petition if a special master fails to make a decision within the 240 days
* = % ” & 300aa-21(h), cmphasis added. Pointing to the words talicized above, respondent argues
that Section 21{h)’s “specific reference Lo section 117 indicates that strict compiiance with section
11, including its documentation requirements contained at § 300aa-11{c)(2), “is required to
commence the | 240-day] withdrawal timetable.” (Motion at p. &)

Third, respondent relies upon an item of jegislative history. Specifically, respondent points
to a notation in the conference report created when part (2) was added to § 300aa-11{c) in 1989
That report stated that—

i1ihe conferces anticipate that petitions for compensation can be reviewed by the
court for completeness under these standards and that the statutory time frame for
compensation proceedings will cammence from the receipt of a pelition containing
the specified materials.

H.R. Conf Rept. No. 101-386, 101" Cong., 1% Sess. 1989, at 513 {reprinted at 1989 US.C.C.AN.
3116) (cmphasis added). Pointing to the language emphasized above, respondent argues that the
conference report demonstrates that Congress intended that the 240-day period for a special master’s
decision would commence only after the petitioner has {iled alt of the materials speciiied under
§ 300aa-11{(c).

v
ANALYSIS OF RESPONDENT’S CLAIM FOR RELIEF

In this instant motion the respondent proposes an interpretation of the statutory provision at
issue that would create a lopical scheme for determining the commencement of the 240-day period
forresoiving Program ciaims. Morcover, respondent also points to an item of legislative history that
offers some support to respondent’s proposed interpretation. However, after careful consideration,
I rust reject respondent’s interpretation, because 1t is simply contrary to the plain language of the
statute on this point.

A. The statute’s plain language
In my view, the relevant statutory language is quite plain and straightforward. The special

master’s decision s to be filed “not later than 240 days * * * after the date the petition was filed.”
§ 300aa-12(d)(3} AN, emphasis added. Then, the two statutory provisions that prescribe whar



happens if the 240-day period is not met, sumply refer back to the language of § 300aa-
12{d)(3)(A)i1). Thatis, if the special master cannot file a decision “within the 240 days prescribed
by subsection (){3)(A)(ii) of this section,” the master must issue to the petitioner a notice giving the
netitioner the option of withdrawing from the Program. § 300aa-12{g)(1). Further, a petitioner is
authorized (o file a notice to withdraw the petition if the special master fails to make a decision on
such petition “within the 240 days prescribed by section 3002a-12(DBHAN).” § 300aa-21(b).
Therefore, the petitioner’s option to withdraw from the Program, as desecribed in § 300aa-21(h),
plainly arises at the conclusion of the “240 days nrescribed by section 300aa-12(d)3MANIH.”
§ 30022-21(»). And § 300aa-12(d)(3}AX(i), in turn, states that the special master’s decision 1510
he fited within 240 days “afier the date the petition was filed.” Plainly, § 300aa- 1 2{DH3H A1) does
not call for the decigion to be made within 240 days of the date on which the petitioner suppiied the
iust of the documents described by § 300aa-11(c)}(1) and (2}; rather, it specifies that the decision is
to be filed “not later than 240 days * * * afler the date the petition was filed” {emphasis added).

B. Discussion of respondent’s argumoents

1 have carcfully considered cach of the respondent’s arguments in support of respondent’s
proposed statutory interpretation. I will discuss each of these arguments separately below.

I. The logical nature of vespondent’s proposed scheme

Admittedly, respondent’s proposed interpretation of the statute would set up a logical
statutory scheme. That is, since Congress apparently wanted a special master 1o have 240 days to
fully evaluate a petition, it would have been quite logical to have that 240-day period run from the
date on which the petitioner files the last of the materials necessary for the master’s evaluation of
the petition.  But the relevant statutory language does not specify such a scheme, as it could have.
Instead, the language specifies quite plainty that the relevant period expires 240 days “after the date
the petition was filed” (emphasis added). § 300aa-12(d)(3)(A)(i1). Thus, while respondent proposes
a logical scheme, it simply is nor the scheme that Congress, for whatever reason, enacted,

2. The statutory phrase “under a petition filed under section 366aa-11"

Apparently realizing that the plain statutory language of § 300aa-12(d)(3)(AM11) 13
problematic for respondent’s interpretation, respondent emphasizes certain fanguage in § 300aa-
21(b). That is, respondent points to the language of § 3002a-21(b), which states that: “A petitione
under a petition filed under section 300aa-11 of this title may submit * * * a notice choosing to
continue or withdraw the petition if a special master fails o make a decision within the 240 days
* % % 2 & 200aa-21(b), emphasis added. Pointing 1o the words italicized above, respondent argues
that Section 21(b)’s “specific reference o section 117 indicates that strict compliance with section
11, including its documentation requirements contained at § 300aa-1 1{c)(1) and {2}, "1s required to
commence the [240-day] withdrawal timetable.” (Motion at p. 8.}

Afier full consideration, 1 cannot find this argument to be persuasive. I seems guite

Kol



farfetched that by adding the words “under a petition fifed under section 300az-11 of this utie”
Clongress meant to specify when to begin the 240-day period of either § 300aa-12(d)(3)(A)ii) or
§ 3002a-21{b}(1). There is nothing in the legisiative history to indicate that this was the intended
meaning of the above-quoted clause mentioning sectien 31 If it was actually Congress’ intent (o
specify that the 240-day period would commence only at the noint when petitioner fiies the last of
the documentation required by § 300aa-11(c)(1) and (2), then the obvious way to accomplish that
result would have been to modify the language of § 300aa-12(d)3)(A)ii}, by changing “after the
date the petition was filed” to words such as “afier the date on which the netitioner completes the
documentation required under section 300aa-13{c)(1) and (2) of this utie.” In contrast, it seems to
me that it would have been very strange legislative draftsmanship for Congress to attempt (o
accomplish that result instead in a very vague, roundabout, ambiguous fashion by merely making a
vague reference to §300aa-11 in the above-guoted language of § 300aa-21(b).

it seems to me, rather, that the above-quoted phrase “under a petition filed under section
300aa-11 of this title,” inserted after the word “petitioner,” was simiply a way of specifying that the
section refers to a Program pelitioner, as opposed to some other type of petitioner. At first
impression, it might secm odd that Congress would even bother to msert that phrase for such a
purpose; after all, any reference in § 300aa-21(b} 10 "a petitioner” would scem obvicusly to refer to
a Program petitioner, not some “petitioner” who filed some type petition wholly unrelated to the
Program. However, legislative draftsmen are often inclined, apparently for purposes of making the
law absoiutely clear beyond any conceivable dispute, to repeat throughout statutes similar qualifying
phrases that might have been omitted as unnecessary. Indeed, the very qualifying phrasc here at
issue—i c., “under a petition filed under section 300aa-11 of this titic”--in fact appears, in verbatim
r near-verhatim form, in numerous sections of the Vaccine Act immediately after the word
“petition” or “petitioner,” and in every instance the phrasce seems to have no meaning other than
simply to specify that the section refers to a Program “petition” or a Program “petitioner.” For
example, in one part of the Vaccine Act, the statute provides that in “all proceedings brought by the
filing of a perition under section 300ua-11(b) of this title” the Secyetary of Health and Human
Services shall be named as the respondent. § 300aa-12(b){1), emphasis added. The very next
statutory sentence provides that the Secretary shall publish a notice whenever he or she “receives
service ofany petition filed under section 300aa-11 of this title.” § 300aa-12(b)(2), emphasis added.
In both cases, the language “under section 300za-11(b) of this title” or “filed under section 300aa-11

1%

of this title” seems to do no more than to specify that the section applies to Program petitions.

Similarly, in at least cight other provisions ofthe Vaccine Act, the phrase “fifed under section
11 ofthis title” or the phrase “under section 11 of this title” immediately {oitows the word “petition”
or “‘petitioner,” and in each case the phrase seems to be intended merely to specify that the section
applies 10 a Program “petition” or Program “petitioner.””  See § 300aa-12(c)(6)(E), § 300aa-
14(M(3NBY; § 300aa-15{a); § 300aa-15(b); § 300aa-15(e)(1}; § 300aa-17(c); § 300aa-21(a}; § 300aa-
21{c).



Accordingly, I conciude that, contrary to respondent’s argument, the inciusion of the phrase
“yunder a petition filed under section 300aa-11 of this title” in the language of § 300aa-21(b) does not
offer any substantial support to the respondent’s interpretation of the provisien here at issuc.

. The legisiative history reference

Third, respondent relies upon an item of legistative huistory. Specifically, respondent points
(@ a notation in the House-Senate conference report created when part (2) was added o § 300aa-
11(c) in 1989, That report stated that-

[1]he conferees anticipate that petitions for compensation can be reviewed by the
Court for completeness under these standards and that the statutory time frame for
compensation proceedings will commence from the receipt of a petition containing
the specified materials.

H.R. Conf. Rept. No. 101-386, 101" Cong., 1" Sess. 1989, at 513 (reprinied at 1989 US.C.CAN,
3116) {emphasis added). Pointing to the language emphasized above, respondent argues that the
conference report demonstrates that Congress intended that the 240-day peried for a special master’s
decision would commence only after the petitioner filed ali of the materials specified under § 300as-
{i(eH 1y and (2}

Actually, although respondent does not so note inrespondent’s briefs, the same sentence also
appears in virually the same forin in two other places in the legisiative history of the 1989
amendments to the Vaceine Act. Speeifically, it appears 1n the House report (H.R. Rept. No.101-
247, 101" Cong., 1" Sess. 1989, at 510-511 (reprinted at 1989 US.C.C.AN. 1906)); and in the
remarks of Senator Kermedy describing the bili before the Senate on November 17, 1989 (135 Cong.
Ree. S$16155-02, 161 Cong., 1* Sess. 1989). I must acknowiedge that the existence and repetition
of this sentence i the legislative history does seem to offer some support for respondent’s proposed
interpretation of the provision here at issue. However, after a carcful analysis of this legislative
history in the fuil context of the statutory interpretation issue here, | eonclude that the existence of
this legistative history cannot carry the day for respondent’s proposed interpretation, for two major
reusons.

First of all, the statement repeated in the legislative history, while effering some support to
respondent’s argument, upon close inspection does not offer as clear support as might appear at first
glance. The pertinent part of the sentence s that the Congressional sponsors of the legisiation
“anticipate * * * that the statutory time frame {or compensation proceedings witi commence from
the receipt of a petition containing the specified materials.” Respondent seems to suggest that this
clause indicates the sponsors’ belief that in adding the new part (2) o § 300aa-11{c), they wer
clarifying the statute to specify that the 240-day pericd would net begin to run untif all of the
materials specified in part (2) were filed. But that is nof exactly what the clause states. It states,
rather, that the sponsors “anticipate” that the 240-day period “'will commence from™ the filing ol'a
“petition containing the specified materials.”  In other words, 1t indicates that the sponsors



“anticipated” that because of the statutery change specifving what materials are to be filed with the
petition, in most Program cases a complete petition will in fact be filed, and therefore the slatutory
240-day period, which by the plain operation of § 300aa-12(d}3)(AXit} commences on the filing
date, will in fact “commence from the receipt of a petition containing the specified materials.”

Therefore, the legislative history sentence in question can be interpreted as simply the
Congressional sponsors’ statement of what they “anticipated” to be the fikely pracrical result of their
statutory change. They anticipated that as a result of adding part (2) to § 300aa-11{c), the petition
when filed would be complete, at least in most cases, and thus in most cases the commencement of
the 240-day period would coincide with the availability of a complete case record for the specal
master to evaluate.

It is important, moreover, to point out that Congress must have “anticipated” that this result
wouid happen only in most Program cases, not in al/ of them. That 1s hecause in adding part (2} to
§ 300aa-11(c}), Congress also added part (3}, which provides an important exception o the general
ruic of part (2). While part (2} provides a list of materials reicvant to the casc that arc required to
be filed with the petition, part (3} provides the exception that if any of the required materials arc
“unavailahic” at the time of the petition filing, the petition may simply identify such unavailable
records and provide a statement of the reasons for their unavailability. The {act that Congress
provided this exception for unavailable materials is quite important to the analysis here, Inproviding
this exception, Congress made it clear that it understood that in some cases the Program petition
would not be accompanied by all of the specified materials. And while providing that exception,
Congress could have, of course, also specified, in the wording of § 300za-12(d)(3)( A1), that the
240-day decision period would commence only upon the filing of a complere petition, But in fact
§ 300aa-12(d)(3)ANi), which was added to the Vaccine Act as part of the same set of 1989
amendments that added parts (2) and (3) {o § 300aa-! 1{c),* merely stated that the special master’s
decision was o be filed within 240 days “after the date the petition was filed.” Tt did not state that
the 240-day period would be any different in those cases in which, due to the “unavailabiiity
exception” of § 300aa-11(c)(3), the petition when filed would nor be accompanied by a complete st
of materials.

Thus, the legistative history clause in question may be viewed merely as an indication that
Congress anticipated that in most future Program cases the petition would be complete when fiied,
rather than an indication that Congress thought that it was enacting, in § 300aa-12(d}3)}{(A)i), a
240-day period that wouid run from the filing date in some cases, but from a later date in other cases.

The seeond reason that this legislative history cannot carry the day for respondent, conceming
ihe statutory interpretation at issuc here, is simply that a statement in legistative history, even if
unzmbiguous, cannot outweigh plain languape of the statute stself. In this case, the actual srarutory
language plainty and unambiguously states that the 240-day period runs from “the date the petition

8See Public Law No. 101-239, December 12, 1989, “Subtitle D -- Vaccine Compensation
Technicals,” 102 Stat, 2285-2254,
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was filed.” § 300aa-12(&)3) A)i). Thus, even if the draftsman of the legislative history sentence
thought it would be a good idea for the 240-day period to commence at a later ime in some cases,
the statutory language actually enacted states plainly to the contrary. As a judicial officer
mterpreting the statute, 1 must adhere o the actual language of the statute as it was enacted. In
situations in which the statutory language is ambiguous, then legisiative history may indeed assist
in choosing between two or more plausible readings of the language. But where, as here, the
statutory language is plain and wnambiguous, 1 am not free to depart from the statute’s plai
meaning, even if the legistalive history indicates unambigucusly (which in this case it does not) that
Congress intended something different from the enacted janguage. See, e.g., Barnhart v. Sigmon
Coal Co., Inc., 534 U.S. 438, 462 (2002) (“When the words of a statute are unambiguous, then *
* * judicial inguiry is complete,"quoting Connecticut Nat. Banky. Germain, S03 1.5, 249,253-254
(1992)); Ex parte Colletr, 337 U.8. 55, 61 (1949} ("There is no need to refer to the legisiative history
where the statutory language is clear.”); Gemsco v. Walling, 324 1.5, 244,260 (1 945) ("Plain woids
and meaning of a stalute cannot be overcome by a legislative history * % *.7); United States v.
Oregon, 366 1.8, 643,648 (1961) (Where the provisions of a statute “are clear and unequivocal on
their face, we find no need to resort to the legisiative history.”).

C. Conciusion

In short, after carefully considering the respendent’s arguments concerning the issue of
statutory mterpretation here in question, I must reject those arguments, and deny the relief requested.
I conciude that the 240-day period relevant to § 300aa-12{d}(3}(A)(i1}, and also relevant to § 300aa-

§2(g) and to § 300aa-21(b), properly runs from the date on which the petition in the case was filed.’

\!
ADDITIONAL DISCUSSION
in the pages above, 1 have resolved the particular motion pending before me in this case, and
this opinion could end at this point. However, due to the unique circumsiances of the autism cases

and to certain assertions contained in the respondent’s motions in this case, I find 1t appropriate to
add here some additional discussion. 1 will divide these remarks into four sections helow.

“In this case, the petition was filed on July 18, 2002, Measured from that date, the initial 240~
day period expired on March 15, 2003, However, the petitioner at that time moved for a suspension
of proceedings in this case for up to 180 days pursuant t¢ § 300aa-12(d)(3)(C), thus extending the
date for the special master’s decision for an additional 180 days, untit September 11, 2003, (Scemy
Order filed March 28, 2003.)

Accordingly, pursuant to my conclusion in this Ruling. denying respondent’s motion
conceming the calculation of the 240-day period, the 420-day extended period for decision (240 days
under § 300aa-12(d(3)A) plus 180 days under § 300aa-12(d)3 )W) will expire on September 11,
2003.



A. Assertions in respondent’s “Motion for Appropriate Relief”

First, 1 note that in his “Motion for Appropriate Relief)” respondent has included several
remnarks asserting or suggesting that a ruling denying that motion, combined with my rufing in
Srewart 1 and the decision in the Auiism General Order 1] 10 permit use of the shori-form petitions,
would cause harm to the Program and/or thwart the Congressional intent behind the Program.
Specifically, respondent has asserted that my denial of respondent’s motion would cause “iryeparable
harm to the Program’” (Motion at 3); would “frustrate Congress’ intent that the Program provide a
meaningful alternative to waditional civil actions” {id. at 3); would “crealc a loophole™ in the
Program {id. at 9); and would “deprive the Program of any opportunity to consider” the claims of
petitioners (1d. at 10}, Theseare serious charges, requiring discussion. 1 helieve that careful analysis
of these claims will demonstrate that these allegations do not have merit.  Such analysis will
demonstrate that to the extent that there does exist the “loophoie” of which respondent complains,
that “loophole” exists as a resuit of Congress’ own design of the Program, not as the resuh of the
rulings of special masters in the dutism General Order 1, Stewart 1, and this ruling, to which Twijl
vefer as “Srewart /1.

In essence, the source of respondent’s consternation is that pursuant 1o the special master
rulings in question, it is conceivable that a petitioner could file a short-form petition without filing
the relevant medical records, and then, 240 days fater, withdraw from the Program and thereafler fite
a tort suit. Respondent laments the fact that under such a scenario, no special master will ever have
actually looked at that particular vaceinee’s medical records and made a formal ruling as to whether
the vaccinee's autism was vaccine-caused.  Respondent argues that such an occurrence would
frustrate the intent of Congress that a Program petitioner receive an eva uation of his claim by a
special master. But while this argument is glib and may have some facial appeal, it breaks down
under careful anatysis.

1. No practical difference in actual case processing

First, the fact is that there would be no practical difference in the actual processing of the
autism cases even if respondent’'s views prevailed concerning these procedural issues in dispute in
the sutism cases. 1§ the Chief Special Master had required that fuil medical records be filed with
cach petition, that wouid nor have meant that, as respondent seems to imply, a meaningful anaiysis
of the petitioner’s claim could have been completed within the 240-day post-filing period in cach
casc. Tothe contrary, as respondent’s attorngys are well aware, no meamngful evaluation of medical
records can oceur until after the petitioners present their expert medical evidence concerning the
general causation issue in the course of the Omnibus Autism Froceeding., As acknowledged by the
attorneys who have represented the petitioners m the Omnibus Autism Proceeding, the petitioners’
theory of proving vaccine causation in these autism cases will rely on expert testimony. 1S
undisputed that in these cases the medical records alone will never contain evidence sufficient to
demonstrate that it is “morc probable than not” that a vaccinee’s sutism was vaccine-causcd. Indeed,
in nearly 500 of the autism cases on my docket, filed prior to the Autism General Order # 1, short-
form petitions were not used; in most of those cases substantial medical records were in fact filed,
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and the respondent’s medical experts had the opportunity to review and evaluate those medical
records. Yetin none of those nearty 500 cases have the respondent’s medical experts conceded that
the vaccinee’s autism was vaccine-caused based upon the medical records. Thus, in these autism
cases, unti! the petitioners are ready 1o present their expert testimony supporting their elaim that the
types of vaccinations in question can cause autism, the medical records are gssentially meaningiess.
[t will be useful to review those records in a specific case only if the petitioners arc able to firs!
present expert testimony showing it probable that the types of vaceines in guestion can cause autism,

Therefore, even if the Chief Special Master had acceded to respondent’s view, reguiring that
full medical records be filed with each petition, neither I nor any other special master would yethave
actually evaluated those recerds in any case, simply because the lime is not yet ripe for such an
evaluation. Yetthe 240-day decision period m many ofthe cases would have expired by now, even
under respondent’s statutory interpretation, and the peittioners in those cases would clearly have
heen free to withdraw from the Program if they wished, pursuant to § 300aa-21(h).

Simitarly, there would Iikely be no practical difference, in terms of actual case processing,
1f Fwere to rule now that the 240-day pertod of § 3G0aa-12(d)3) A)i1) does not begin to run unti]
the filing of the last of the materials specified in § 300aa-11{c)(1) and {2). Presumably, in that event,
many petitioners would immediately file all records, in order to sturt the 240-day clock running. But
again, those records would still merely remain on file at the office of the Clerk of this court during
the next 240 days, and would still nor be individually evaluated by a special master until afler the
conciusion of the Omnibus Autism Proceeding.'® And after expiration of the 240 days in each case,
again cach petitioner would be eligible to leave the Program: under § 300aa-21(b), despite the fact
that no spectal master had yel evaluated the specific records of that case. Thus, in the actual
processing of cach case, there would be no practical difference {rom the current processing system.

Thus, in my view, there is simply no merit io the respondent’s argument that harm to the
Program or frustration of the Congressional intent witl occur as a result of the procedura] rulings in
question in the Autism General Order #1, Stewart [, and this Stewart J1 ruting. The fact is that the
actual processing of the individual cases would have been practically the same under the
respondent’s interpretations as has been the case under the interpretations actually adopied in those
ruiings. In erther case, most of the autism petitioners would end up with the option of teaving the
Program under § 300aa-21(b) prior tc the evaluation of the particulars of their own cases, Therefore,
it cannot be fairly said that, as the respondent argues, the interpretations adopted by the special
masters will cause harm to the Program or {frustrate the Congressional ntent,

“The petitioners” counsel in the Omnibus Autism Proceeding are currentiy still pursuing
discovery, and at this time it does not appear likely that the hearing on the general causation 1ssue
will conciude within the next 240 days.
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2. The alleged “loophole”

Second, the alieged “loophole” of whichrespondent complains 1s nor a product of the rulings
in the Awtism General Order #1, Stewart I and Stewarr {1, as vespondent asserts, but is in fact the
product of Congress’ own design of the Program.

As noled above, respondent argucs that a situation in which a petitioner can leave the
Program via § 300aa-21(b) before a special master evaluates that petitioner’s medical records
constitutes & “loephole” in the Program scheme. Respondent argues that such a “loophole” was
created by the aliegedly erroncous special master rulings. However, as shown immediately above,
the very same “loophole” wouid exist even under the respondent’s proposed statutory interpretations,
hecause even though medical records might be filed, a petitioner stilf could exit the Program without
the special master having evaluated such records. Morcover, this alleged “loophole” is not a resuit
of any erroneous interpretations, but itis simply a preduct of Congress’ own design of the Program.

Respondent is correct, of course, in asserting that Congress designed the Program as an
alternative 1o tort ltigation against vaccine manufacturers and administrators.  Congress did,
undoubtedly, generally intend that each Program petitioner would obtain from the Program an
evaluation of his or her claim of vaccine-related injury. Congress certainly hoped that any claimant
recerving a Program award as a result of such an evaluation would accept such award and thereby
forego the possibility of a tort suit, and also hoped that many claimants who were denied Program
awards would nevertheless be satisfied with that “day in court” and would be dissuaded from filing
tort suits. However, Congress did nof make the Program the exclusive remedy for vaccine-related
mjuries. Instead, Congress designed the Program to give any claimant who was dissatisfied with the
size of a Program award, or who failed to obtain a Program award, the option to reject the Program
verdict and o thereafter file a civil action against the vaccine manufacturer or administralor.
§ 300aa-2i{a). Congress also enacted the provision at issue here, giving a petitioner the option o
exit the Program even prior to an actual ruling on the petitioner’s claim, after 240 days. It is these
latter two features of the Program, specifically designed by Congress, that combine to create the
“loophole” that respondent perceives. That is, Congress designed a system in which a claimant in
fact may, ithe so chooses, enter and exit the Program without having made a true effort to prove that
his injury was vaccine-caused. A claimant may, if he desires, merely treat the Program as a 240-day
defay before filing a tort suit, without giving the assigned special master a true opportunity to
evaluate the merits of the claim.  As will be scen, | see little evidence that many petitioners have in
fact taken such an approach to the Program, but the Program’s design obviously lcads to that
possibility.

For example, in cases in which 2 petitioner docs not allege an wsury fatling within the
Vaccine Injury Table, but instcad alleges that 2 vaccination “caused-in-fact” an injury,' the

"'In the Program, there are two separate means of establishing entitiement to compensation.
First, if aninjury specified in the “Vaccine Injury Table,” originally established by statute at § 300aa-
14(a}, occurred within a time period afler vaccination prescribed in that Table, then that njury is
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purmported proof of causation almost always involves notonly medical records of the victim’s actual
treatraent, but also the testimony of one or more medical experts, offcring the epinion that a
vaccination caused the injury. But the Pregram’s structure does not require that a claimeant present
such expert testimony in the Program case in order to preserve the option of later relying on such
testimony in a tort suil. If a claimant, for whatever reason, wishes to proceed through the Program
as gquickly as possible without regard to maximizing his chances to obtain a Program award, such
person could simply file the medical records in the Dmg_,x am proceeding without offering anv expert
testimony, wait for either a formal rejection of his ¢laim or the expiration of the 240-day decision
peried, and then proceed to the desived tort suit. Such a scenario, in which a petitioner filed a
Program petition but made no real effort to prove the Program case, may be viewed as a “loophole,”
tn the sense that the Program in that case will not achieve the end for which Congress hoped--r.e.,
the petitioner will not have received a true evaluation of his claim from 4 special master, and th
possibility of a tort suit will not be avorded. But Congress, in enacting the Program structure that
it did, certainly understood that such a scenario might take place.

Further, in this hypothetical example of a person who is intent on su’ng a vaccine
manufacturer or admumstrator and views the Program as a mere “speed bump,” it does not matter
at ail as a practical matter whether or not the person actually filed in the Prograrr proceeding the
medical records concerning the injury in question. 1f it is clear in a Program proceeding that the
medical records by themselves do not demonsirate vaccine causation, as a practical matter the special
master is not going to study those medical records for non-existent evidence of vaccine causation.
The special master wil wait to sce if the petitioner can {ite an expert report supporting his claim, and
H the petitioner f2ils to do so but instead waits for 240 days and then exits the Program via the route
of § 300aa-21(b), then the special master will in fact never study those medical records, But in such
a scenario the petitioner would still undoubtedly be free to fiie his tort suit, cven though no special
master ever actually analyzed the medical records.

Therefore, it should be clear thal the scenario which respondent laments as a “loophole,”
hich a petiioner enters and exits the Program without a special masier haviy ing qmuﬂca“v
cvaluated that petitioner’s actual medical records, is a scenario that is inherent in the design of the

presumed o gualify for compensation. § 300aa-13(a)(1}(A); § 300aa-1 1{c}{IHCH t; 300aa-14{a}.
I @ person qualifies under this presumption, he or she is said 1o have suffered 3 “Table Injury.”
Alternatively, compensation may also be awarded for injurics not listed in the Table, but entitlement
in such cases is dependent upon proof that the vaceine acrually caused the mnjury. § 300aa-13(a)(1);

§ 300aa-HH{e)(1(CKh).

When Congress designed the Program and published the initial Vaccine injury Table, 1t was
nticipated that most petitions would involve Table Injury claims, resolvable based on the medical
records alone, and that was in fact the case during the early years ofinc Program. When such claims
could be decided based on the medical records alone, then such claims could, often, be resolved
within the 240-day period. In recent vears, however, most Program cases, Hke the autism cases, have
involved non-Table claims of “actual cavsation,” which take more time (o resoive,
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Program. It simply can happef‘- if a petitioner is determined, as is his option under the law, not to
make a true effort to prove Wis case in the Program. As dewonstmled above (pp. 14-15), it would
happen even under the statutory interpretations urged by respondent.’” Accordingly, the fact that this
scenario may happen in some of the autism cases pursuant to the rulings of the Auwtism General
Order #1, Stewart [, and Stewart 11, does not indicate error in those rulings.

3. No evidence of a planned exodus from the Program

in addition, it is worthy of note that while respondent scems to suspect and worry that ‘hcrr:
are large numbers of autism petitioners whoe hope to treat the Program mercly as a “speed bump”
their rush 1o file tort suits, the actual evidence on that point seems to be overwhelmingly to the
contrary. At this time, of the approximately 3,100 autism cases fited in the Program, ashout 1500
have passed the 240-day mark from the date ofﬂing By my count, in only ten of those cases (cases
in which medical records were filed, so that there 1s no dispute that the 240-day period properly
expired) has the petitioner clected to exit the Program via the route of § 300aa-21(h). The
experience 1s ne different with respect to short-form petitions than with respect to those petitions
which were filed with medical records. Approximately 1000 of the short-form petitions or similar
petitions filed without medical records, those filed in July through December of 2002, have passed
he 240-day mark from the filing date. In almost ali of those cases, petitioners’ counsel have
requested that T ror issue the formal notice specified in § 300aa-12(g) at the end of 240 days, but
have instead requested that 1 extend the 240-day perted for the maximum [80-day extension period
permitted by § 300aa-12 (d)}(3)C).

This experience does not support, then, respendent’s fears that the autism petitioners are
mtent on exiting the Program as soon as possib Ic. To the contrary, it seems o show that the autism
petitioners are committed to remaining in the Program much longer than required by the statutory
scheme, in order to see what will happen with the resclution of the gencral causation issue in the
Ommibus Autism Proceeding. And, in my view, that is not surprising. The Program offers the
autism petitioners a chance to obtain compensation, while leaving them the option, if they fail to
obtain Program compensation, to then pursue any tort actions available. In order to explore both
compensaiion options--i.e., Program and tort suit--by law a claimani must exhaust the Program
op‘ionjirsf Inthese circumstances, it is not surprsing to me that most petitioners will elect to first
give the Program a full chance, before abandoning that option forever,

"*This scenario can, and sometimes does, also happen under a very different type of situation.
That is, very often in Programm cases a petitioner acknowledges in a petition that the medical records
by themselves will not demonstrate vaccine causation, but promises to supply an expert report. In
such case the special master will wait until receiving the expert report before reviewing the medical
records filed with the petition. If] as in some such cases, the petitioner subsequently reports that no
favorable expert opinicn can be obtained, the special master wiil then, quite properly, dismiss the
claim without ever studying the medical records. But [ have never heard it argued that such a
scenario constitutes a “loophole™ in the Program,
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Thus, for this reason, (00, it seems to me that respondent is mistaken in the dire predictions
that the statutory interpretations reached in the Autism General Order #1, Stewart |, and Stewart {1
will result in harm to the Program and frustration of Congressional intent.

B. Validity of the short-form petitions

Talso find it appropriate to comment on a statement by the respondent, ip a brief filed in this
case prior to the Stewarr [ ruling, that the short-form autism petitions “ralse a significant question
regarding whether they are legally adequate to stop the running of the Vaccine Act’s statute of
timitations.” (Motion filed on August 15,2002,p. 5, fn. 1.} 1 do not see ment in the suggesiion that
the short-form petitions might not stop the running of the statute of fimitations, for a number of
TEASONs.

1. Evaluation of the form of the shosi-form petitions

First, simply viewing the form of the short-form petitions, [ do not see any substantial reason
to doubt that the shori-form petitions would serve to stop the running of the Vaccine Act’s
limitations period. By filing a short-form petition, each petitioner is clearly naming a particular
vaccinee, alieging that such vaceinee suffered autism or an autism-like disorder as a result of MMR
vaccines and/or thimerosal-containing vaceines, and certifying that the petition is being timely filed.
{See Autism General Order #1 at Exhibits A and B (2002 WL 31696785 at *7-8).) It seems to me
that such a petition is certatnly specific enough, alleging a specific injury to a specific individual, to
stop the running of the Vaccine Act’s statute of limitations. Sce, ¢.g., Bull v. United Staies, 295 1.5,
247 (1935}, which stated as follows:

The pleading was sufficient to put in issue the right to recoupment. The Court of

“laims is not bound by any special rules of pleading; all that is required is that the
petition shall contain a plain and concise statement of the facts relied on and give the
United States reasonzble notice of the matters il is calied upon to meet.

295 11,8, at 263 (footnotes omitied).
2. The Program case law

Sccond, it scems (o me that the precedent is clear as to the issuc of what constitutes a vaiid
>rogram petition, sufficient (o stop the running of the limitations peniod. In Weddell v. Secretary of
HHS, 23 F. 3d 388 (Fed. Cir. 1994), the petitioners filed a petition that inciuded some, but not ali,

f the medical records specified by § 300aa-11(c)}(2), and then later filed the remaimn;_, medical
records. (23 F. 3d at 390)) The issue before the court of appeals was whether the “effective date of
the filing of their pelition” was the earlier date when the incomplete petition was received by the
court, or the later date when the remainder of the medical records armved. (Jd. at 391.) The court
conciuded that the earhier date should be deemed the effective filing date, rejecting the argument that
due to the missing records, the filing on that eariter date was “legally insufficient.” (/d at 392)
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In that Weddell decision, the Federal Circuit panel also cited and relied upon the decision in
Holmes v. Secretary of HFS, No. 91-1343V, 1992 WL 121390 (CL Ct. Spec. Mstr. May 7, 1992).
The court appeals described, with apparent approval, the holding in Holmes that a letter to the clerk
of the court that contained only a briefrecitation of the facts and expressed a desire [or compensation
under the Program “was an adequate *filing” of a “petition’ for purposes ofthe Act’s time deadlines.”
(23 F.3d at 392.) I note that the letier recognized as a vaiid petition in folmes apparentty was nol
accompanied by any medicaj records at all. See 1992 WL 121390 at *i.

Another relevant Federal Chreuit decision is Robles v. Secretary of HIIS, 155 F. 3d 5606
(Table), 1998 WL 228174 (Fed. Cir. 1998), an unpublished opinion. As an unpublished opinion,
this opinion has been designated by the Federal Circuit as “nonprecedential,” and is notio be cited
in briefs filed with that court. {Sec Rule 47.6(b) of that court’s rules) However, while not
constituting binding precedent, this opinion may be of persuasive value. In Rebles, the petitioners
sent a letler to this court (then known as the United States Claims Court) “requesting information”
about the Program; after receiving such information, the petitioners later filed a formal Program
petition. The issue before the court of appeals was “whether the * * * letter quatifies as a petition
under the [Vaccine] Act.” 1998 WL 228174 at *2. "The special master found that the fetter did not
qualify 2s a petition, because the “requesting information”™ language indicated, in the master’s view,
that the petitioners did net intend the letter itself to serve to nitiate a Program proceeding. Thecoust
of appeals, however, reversed. Relying on the fact that the letter contained “all the information
‘sufficient under the Act to constitute a claim,””" the court concluded that the letter gualified as a
valid Program petition. 1998 WL 228174 at *3-4.

From the opinions of both the special master and the appeliate court in Robles, itis clear that
the Tetier recognized in that case as a valid petition, like the letter recognized as a vaiid petition i
Holmes, was not accompanied by the medical records specified in § 300aa-11(c)}2). Thus, in Robles
a Federal Circuit panel again reached the same conclusion adopied in Weddell and Holmes--that 2
filing that fails lo contain ali of the materials specified in § 300aa-11{c)(1) and (2), which
nevertheless gives notice of the intent by a specific vaceinee to scek cempensation for an atlegedty
vaceine-caused injury, will be considered a validly-filed Program petition.

The Weddell opinion, of course, constitutes binding precedent in the Federat Circuit, and the
Robles opinion, while not precedential, indicates further support among members of that court for
the legal principle established in Weddell. Accordingly, I note that the statement of the respondent

“The appeliate opinion did not detail what constituted that “sufficient information,” but the
sneeial master’s opinion in Robles indicates that the letter included the vaccinee’s name, the type of
vaccination in question, and the nature of the alleged injury. Robles v. Sceretary of FHHS, No. 90-

001V, 1997 WL 178016, at *3 fn.6 (Fed. Cl. Spec. Msty. Mar. 28, 1997).
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quo*f‘d above, expressing doubt whether the short-form petitions are “legally adequate” o stop the
n,nw of the limitations period, seems to be directly contrary to legal precedent binding in this
(.'QUE'{.

3. The existence of § 300aa-11(c}(3)

1 also note that another factor militating against respondent’s suggestion quoted above is the
existence of § 300aa-11(c)3). As explained above, § 300aa-11(c)(3) provi ides an exception to the
;_cncra petition documentation requirements of § 300aa- 11(c){1}and (2), for documentation that is

“unavailable” at the time of petition filing. As discussed above, the existence of that exception
makes it clear that Congress anticipated that in some circumstances petitions would be fited without
ail of the documentation specified in § 300aa-11{c)(1) and {2). Thus, it scems extremely unikety
that Congress would have intended that a petition unaccompanied by all of the records specified in
§ 300aa-11{c)(1) and {2) would thercfore be legally inadequate to stop the running of the statute of
limitations.

4. History of the Program

Another point is that respondent’s suggestion in this case, that a petition unaccompanied by
medical records might not be sufficient to stop the running of the limitations period, 1s a very new
idea, direcily contrary to the respondent’s position during the first 14 years of the history of the
Program. As ! pointed out in Stewart I, over the 15-year history of the Program, in a great many
Program cases (probably a substantial majority) petitions have been filed with some medical records,

ut not alt of those necessary for processing the case. Indeed, in a substantial number of cases--
usually those in which the final aliowable filing date under the statutory limitations period was
approaching--petitions have been filed without any records at all; in some such cases the petitions
have also comained very little description of the injury claimed, amounting (o no more than a
statement that a vaccinee was injured by a vacciration. In those situations, the processing of each
case was delayed until the relevant records were obtained and the petitioner could specifically
describe the alleged injury. Yetin those situations it was not argued, by respondent or anyene else,
that petitions that were not complete when filed did not constitute valid petitions, or were not
sufficient to stop the running of the limitations pertod. The footnote inthe respondent’s brief, quoted

“Further,  point out that when the Chief Special Master issucd the Auiism General Order
#1, ne and the other special masters with whom he consulied, including myself, were aware of the
Federal Circuit’s opinions in Weddell and Robles. The existence of these opiniens, along with the
fact that petitions unaccompanied by medical records had been routinely accepted as valid petitions
throughout the history of the Program (sce pp. 21-23 of this Ruling), were significant factors leading
to the conclusion that it was reasonablc and legally acceptable to permit the short-form petitions,
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above, was the first time that respondent or anyone else, to my knowledge, ever made such a
suggestion. '

*I note that respondent’s counsel did nor raisc the suggestion being discussed here-- e, that
the short-form petitions might not be legaily adequate to stop the running of the Vaccine Act’s
iimitations period -- prior to the issuance of the Aurism General Order # /. As noted above (p. 2},
the Autism General Order # 1 resulied from a series of meetings in the summer of 2002 involving
snecial masters (including myself), atlorneys representing autism petittoncers, and respondent’s
attormneys. As the Chief Special Master prepared to publish, on behalf of the Office of Special
Masters{OSM), the Autism General Order #1 and a related document 1ssued several days later
entitled Discussion of Issue of “'Short-Form " Petitions {that Discussion document is avatiable at the
nage of this court’s website devoted to the Ommbuc Autism Proceeding), drafis of those two
decuments were shared by the OSM with both petitioners” and ref;pmdcm scounsel, and T discussed
those drafls with the opposing counse! during an unrecorded teicphonic conference on June 26,
20022, The Discussion document contained a summary of the respendent’s arguments during the
suminer meetings i opposition to the proposal of the petitioners’ counset that the OSM permit the
use of short-form petitions, and, during that conference on June 26, ! specifically asked respondent’s
counse'iwhehcrt%*at drafthad accurately summanized respondent’s arguments against the short-form
petitions, | offered to permit respondent to put into the record of the Omnibus Autism Procecding
vwritten statement of respondent’s objections. Respondent’s counsel, during that conference of June
26, dechined the opportunity to make a written filing, and rephcd that the OSM Discussion draft had
accurately summarized the respondent’s objections.  That draft then was pubilished, with no
sigmilcant changes, as the Discussion document on July 8, 2002,

It is noteworthy that that Discussion document, in summarizing respondent’s objections to
the short-form petitions, nowhere reports any suggestion by respondent’s counsel that the short-form
petitions might be legally inadequate to stop the running of the Vaceine Acts Himitations period.
T'c the contrary, the Discussion document states specifically that (page 2, emphasis added)--

the court does nor mterpret respondent’s position to be questioning whether such 2
short-form petition would qualify as a valid petition, thereby invoking this Court’s
jurisdiction over the case and complying with the timely-filing provisions of § 300aa-
16

It is noteworthy that respondent’s counse! did not at the tme of the June 26 conference raise any
objections to this statement quoted immediately above.

‘Fhus, at the time of the publication of the Autism General Order #] and the Discussion
document {on July 3 and July 8, 2002, respectivety), the respondent’s representatives clearty had not
yet razsed the suggestion that the short-form petitions, whatever their other aileged faults, might not
oe legally adequate to stop the running of the Vaceine Act’s limitations period. That suggestion was
not raised by respondent until later, in the form of the above-quoted footnote filed in this Stewarr
case.



I addition, § note that this suggestion of respondent is not only contrary to respondent’s
practice during the Program’s first 14 years of not contesting the basic vahdity of Program petitions
no matier how scanty the accompanying filing, but it is also contrary to respondent’s practice 1o this
day in the non-outism Program cases. I note that in a number of non-autism Program cases petitions
have been filed without medical records even since the date (August 15, 2002) on which respondent
filed the dismissal motion in this case. In those cases, not only has respondent not filed any
dismissal motion, or otherwise coniested Program jurisdiction over those non-autism petitions, but
respondent’s attomeys, to their credit, have often been helpful in such cases in assisting petitioners
in obtaining and filing the necessary medical records. It seems to me that this continuing position
and practice by respondent in (he non-autism cases is highly inconsistent with respondent’s
suggestion that the short-form autism petitions may not be legaily adequate to stop the running of
the Vaccme Act’s limitations perod.

5. Potential injustice

Finally, [ note that i my view a gross miscarriage of justice would result if any court were
to conclude that the shert-form petitions were legally inadequate to stop the running of the Vaccine
Act's stztute of limitations. The fact is that more than 2,500 short-form petitions, or similar petitions
filed without medical records, have been filed since the Autism General Order #1 was published,
with more such petitions being filed every day. These petitioners have relicd on a published ruling
of & judicial official of this court, plamnly instructing them that the short-form petition form was
acceptable, However, if it was hereafter decided that such petitions are not adequate fo stop the

completely lost their right to scek Program compensation for their autism conditions, because 1L 1s
tikely that inmost cases the relatively short Vaccine Act imitations pertod would since have expired,
precluding any timely refiling.'® Even worse, one scetion of the Vaccine Act may be interpreted as
indicating that if a person with an allegedly vaccine - related injury fails to file a Progrem clam
within the Vaceme Act’s limitation pened, then that person is alse barred from filing a 1o suit
against a vaccine manufacturer or administrator on account of that injury.”” Thus, it would be a
monstrous injustice if the short-form petitioners, hecause they relied on a published ruling of a

“The Vaccine Act’s limitations periods are set forth at § 300aa-16.

USection 300aa-11(a)(2) provides thal no civil action may be fited against & vaccine
manufacturer or administrator “untess apetition hasbeen filed, in accordance with section 300aa-16
of this title, {or compensation under the Program **%.” Since §300aa- 16 provides the time deadlines
for Program petitions, if is arguable that pursuant {o the italicized tanguage, if the Program petition
was not timely-filed, then a tort suit is also harred.
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iudicial official of this court, were to lose not only their right to scek Program compensation, but als0
= ; ) . 5
their right 1o pursue a tort claim.’

C. Suggestion of inconsisiency

Finally, 1 note that during discussion at a recent unrccorded telephenic status conference
conducied during the Omnibus Autism Proceeding, respondent’s counsel made a comment
suggesting the view that myaction in denying this motion would reflect an inconsistency of statutory
interpretational approaches between Stewart 1 and this Stewart I ruling, Specifically, it may be
noted that in this Stewart I ruling 1 have relicd decistvely on the “plain language” ofthe statute--f.e.,
the words “240 days * * * afler the date the peiition was filed.” (§ 300aa-12(d}3)A)(1), emphasis
added.) The remark of respondent’s counsel implied that in contrast, my ruling in Srewart / {alled
‘o afford equivalent decisive weight to the statutory language 0f§ 300aa-11{c)--1.¢ , the words stating
that a Program petition “shall contain” supporting documentation {(c){(1)) and medical records
({e}2)). Such a complaint of inconsistency by respondent might seem Lo be of some merit at first
glance, but I beticve that after a full comparison of these two issucs of statutory interpretation, the
proper view is that there is no inconsistency.

Comparing the two interpretational issues, [ find substantial differcnces, so that the rulings
reached concemning the two issues are not inconsistant. The issue addressed 1 this ruling, Stewart /1,
| believe is by far the casier of the two issucs. As te this issue, respondent and 1 are in agreement
that pursuant to the clear language of § 300aa-12(g)--1.e, that the special master “shali” issue the
Jotice at tre conciusion of the “240 days prescribed by subsection (dY3)(ANIDH - -the special master
must issue the notice at the expiration of the 240-cay period. {See respondent’s Response filed on
March 31, 2003, p. 3.) The only guestion is when that 240-day period beging to run. And, as
explained above, the statute plainly answers that “when” question by specifying that the period ends
“240 days * * * after the date the petition was filed.” § 300aa-1 2(d) 3N A1), That plain statutory
janguage, then, mandates my conclusion as to the “when” question, in this Stewart i/ ruting.

in contrast, the statutory interpretation issue addressed m Stewart [ concerned the very
different issue of whether, when a Program petition is submitted that does not fully comply with the
content requirements of § 300aa-11{c), the special master 1s required to immediately dismiss the
netition. While, to be sure, those content provisions of § 300aa-11(c}) arc indeed stated in plain
language themselves (“shall contain™}, the statute does not contain language specifying whether
automatic dismissal is required when a petition is submitted without all of the specified content.

“Recause of the obvicus and devastating injustice that would result if a court were to hold
that the short-form petitions are inadequate to stop the running of the Vaccine Act’s limitations
neriod, my assumption is that in the footnote in question, the respondent was only noting that such
a holding was a theoretical possibility. The respondent, I note, has nor urged that such a helding
would be correct. Indeed, | find it unlikely that the respondent or the Department of Justice would
every actually urge a court to adopt such a draconian legal interpretation that would result n such
a gross mjustice,
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Accordingly, in Srewarr [, in the absence of controlling statutory language concerning the narrow
issue in question, | found it appropriate to interpret the statute by resort to the overall context of the
Vaccine Act and the Congressional purposes behind the statute. Srewarr 7, 2002 WL 31965743 at
#5-7. Therefore, ] see ne inconsistency of statutory interpretational approach between Stewari T and
this Stewart /1 ruling.

D. Final remarks

The procedural rulings sct {orth in the Autism General Order #/, in Stewart 7, and in s
Stewart ] ruling have concerned difficult issues, about which reasonable minds can differ. In
particular, I acknowledge that the initial decision reached m the Autisim General Order #/, to permit
use of short-form petitions, was a particularly difficult one. But I believe that these ruiings have
heen correct. In particular, given the overall situation faced by the Office of Special Masters, |
helieve that it was the right decision to permit the use of the short-form petitions. | point again to
the reasoning behind that decision sei forth in the Discussion document, menticned above, and in
the final pages of the Stewart [ ruling. As fully explained in those opinions, in my view there would
have beennoe practical point in requiring the immediate {iling of voluminous medical records in these
thousands of antism cases, because, depending on the outcome of the general cansation issue in the
Ommibus Autism Proceeding, it may turn out that it will be unnecessary to ever specifically evaiuate
the individual records in some, and perhaps cven a great many, of the autism cases. Thus, it might
turn out to have been a considerable waste of time and money to have required that the voluminous
medical records in such cases be filed, when such records would ultimately never be reviewed. And
1f, on the other hand, W tumns out that the Omnibus Autism Procceding produces evidence supporiing
a causal link between autism and the vaceines in question, the medical records in the individual cases
can certainly then be fied, to defermine whether cach individual case fits within whatever causation
pattern is identified in the Omnibus Autism Proceeding,

in short, I beheve that the Office of Spectal Masters has developed a process for resoiving
these autism cases that s practical and logical, as well as legally faithful to the requirements of the
Vaccine Act. Over the pasl year allorneys for both petitioners and respondent have worked
enormously hard at the arduous discovery process, culling from government files, for use by
petitioners’ counsel and experts, massive amounts of vaccine-related documents which the
petitioners believe to be necessary in developing their causation theory. 1and the counse! for both
sides are committed to moving the Omnibus Autism Proceeding forward as swiftly as is humanty
possibic toward resolution of the general causation issue. However, it must be kept in mind that the
primary purposc of the Progrant is to benefit the petitioners, and inthese autism cases the petitioner
are families with chuldren suffering from devastating disorders. Thelieve that it is appropriate to give
the petitioners’ representatives the time that they need to develop their causation case to the greatest
extent possibie. Allofusinvolved in the Omnibus Autism Proceeding would tike to see it conclude
as soon as possible, but it is aiso terribly important to give these families the chance to put on the
best case they can. s true that this process is taking fonger than Congress ideaily envisioned for
most Program cases, but that is no one’s {ault; rather, the length of the process is simply the result
Fthe fact thal these cases invelve novel and difficult scientific issues of medical causation (sce
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shoveatpp. 16-17, fn. 11). Congress clearly understood that some Program cases would take longer
than the ideal, as shown by the fact that Congress gave each petitioner the option under § 300aa-
21{b) of staying in the Program even after the imtial time period for decision had expired. The fact
is that over the history of the Program, many cases have taken longer to arrive at the final decision
than the initial 240-day period, usuaily because the petifioners themselves needed mere time to
present their cases. Bul in almoest every such case, the petitioner has ciected 1o stay in the Program
for whatever time it took to present the petitioner’s case and receive a decision. In the Omnibus
Autism Procecding, | am commutited to promptly resolving the general causation issue 4s scon as
netitioners are ready Lo present their proof, and 1 anticipate that most of the autism petitioners, Hke
other Program petitioners in the past, will elect to remain in the Program {o await that resolution.
And whiie it may turn out that some of the autism petitioners elect to exit the Program without
waitling for that resolution, that 15 not a "loophoic” in the Program, but is simply the option that
Congress gave (o petitioners, Moreover, as | have demonstrated above, petitioners would still be
abie to exercise that opl-out option even if the special masters had followed respondent’s
recommendations on alf of the procedural issues decided in the Aurisin General Order #1, Stewart 1,
and Siewart [1.

I acknowledge that respondent has presented reasonable arguments on these procedural
1ssues, and the special masters have given full consideration to those arguments, though ruling
otherwise. | hope, however, that at this point, with respondent’s arguments having been raised and
fully considered, we can now move beyond these procedural disputes, and direct all of our efforts
instead to resolving the meris of these autism petitioners’ substantive causation claims. To spend
further time and effort on these procedural issues would, 1 think, be unfortunate and unproductive.
We should work, instead, toward the goal of affording these autism petitioners a Program resolution
of their substaniive causation claims as soon as possible.

Vi
CONCLUSION

For the reasons stated above, the respondent’s “Motion for Appropriate Relief” is hereby
denied.  Further, as previously noted, at petitioner’s request 1 will continue to refrain from
conducting case-specific proceedings in this case, pending the outcome of the Omnibus Autism
Proceeding.

~ George L. Hasti
Special Master




In the United Dtates Court of Federal Claims

OFFICE OF SPECIAL MASTERS
AECEIVED

Neo. 02-819v
(Filed: December 30, 2002) NEC T 0 2002

KIM STEWART, Parent of Heath * 4.5 GOURT OF FEDERAL CLAIMS

Stewart, a Minor, *
Petitioner, * -
‘ *
v. * TO BE PUBLISHED

SECRETARY OF HEALTIi AND *
HUMAN SERVICES, *
&
Respondent. *
*
*’********************#*****-‘»k

Ronald Homer, Boston, Massachusetts, for peiitioner,
Vincent Matanoski, Department of J ustice, Washington, B.C,, for respondent.
ORDER DENYING MOTION TO DISMISS

HASTINGS, Special Master

This 1s an action in which the petitioner secks an award under the Naticnal Vaccine Injury
Compensation Program (hereinafter “the Vaccine Program” or “the Program™).,! Respondent has
filed a motion secking dismissal of the petition. For reasons to be stated below, T hereby deny that
motion.

I
THE AUTISM CASES AND THE “OMNIBUS AUTISM PROCEEDING”
#

The respondent’s dismissal motion in this case arises in the context of an unusual situation

"The applicablc statutory provisions defining the Program are found at 42 U.S.C.§ 300aa-10
el seq. (2000 ed.). Hercinafter, for ease of citation, all “§” references will be to 42U.8.C. (2000 ed.).
Falso note that I will sometimes refer to the statute that enacted the Program as the “Vaccine Act.”



involving multiple cases fited under the Vaccine Program that share a common issue of medical
causation. Each of these cases involves an individual who suffers from a neurodevelopmental
disorder known as “autism spectrum disorder”--"autism” for short--or a similar neurodevelopmental
disorder. In each case, it is alleged that such disorder was causally related to cne or more
vaceinations received by that individual--i.e., it is alleged that the disorder was caused by measies-
mumps-rubelia (“MMR™)} vaccinations; by the “thimerosal” ingredient contained in certan
diphtheria-tetanus-pertussis (“DTP”), diphthenia-tetanus-acellar pertussis (“DTaP”), hepatitis type
B, and hemophilus influenza type B (“HIB™) vaccinationg; or by some combination of the two. To
date, nearly 1,300 such cases have been filed with this court, and many more filings (perhaps several
thousand) are anticipated.

To deal with this large group of cases involving a common factual 1ssue--ie., whether these
types of vaccinations can cause autism--the Office of Special Masters (OSM) conducted a number
of informal meetings with attormeys who represent many of the autism petitioners and with counsel
for the Secretary of Health and Human Services, whe is the respondent in each of these cases. Al
these meetings the petittoners’ representatives proposed a special procedure by which the OSM could
process the autism claims as a group. They proposed that the OSM utilize a two-step procedure:
first, conduct an inquiry into the general causation issue involved in these cases-- e, whether the
vaccinations in question can cause autism and/or similar disorders, and if'so in what circumstances--
and then, second, apply the outcome of that general inquiry to the individual cases. They proposed
that a team of petitioners’ lawyers be selecied to represent the interests of the autism petitioners
during the course of the general causation inquiry. They proposed that the proceeding begin with
a lengthy period of discovery conceming the general causation issuc, followed by a designation of
experts for each side, an evidentiary hearing, and finally a ruling on the general causation issue by
a special master. Then, the general causation conclusions, reached as a result of the gencral
proceeding, would be applied to the individual cases.

As a result of the meelings discussed above, the OSM adopted a procedure generally
following the format proposed by the petitioners’ counsel. On July 3, 2002, the Chief Special
Master, acting on behalf of the O8M, issued a document entitled Autism General Order #1.% That
General Order sets up a proceeding known as the Omnibus Autism Proceeding (hereinafter
sometiines “the Proceeding™). In that Proceeding, a group of counsel selected from atiorneys
representing petitioners in the autism cases are in the process of obtaining and presenting evidence
concerning the general issue of whether these vaccines can cause autism, and, if so, in what
circumstances. The results of that general inquiry will then be applied to the individual cases.
(Autism Genera! Order #1 at 3 (2002 WL 31696785 at *3).)

¥

‘The Autism General Order #1 is published at 2002 WL 31696785 (Fed. CL. Spec, Msir.
July 3, 2002). 1also note that the documents filed in the Omnibus Autism Proceeding are contained
n a special file kept by the Clerk of this court, known as the “Master Autism File.” That file may
be viewed at the Clerk’s office, or viewed on this court’s Internet website at
www.uscfe.uscourts, gov/osm/osmautism.hiny,




The Autism General Order #1 assigned the responsibility for presiding over the Omnibu
Autism Preceeding to the undersigned special master. In addition, I have also been assigned
responsibility for all of the individual Program petitions in which it is alleged that an individual
suffered autism or an autistic-like disorder as aresult of MMR vaccines and/or thimerosal-containing
vaceines, The individual petitioners have agreed that, in general, no proceedings with respect to the
individual petitioners will be conducted until after the conclusion of the Omnibus Autism Proceeding
with respect to the general causation issue.’ The OSM will then deal specifically with the individual
cases.

if
ISSUE OF THE “SHORT-FORM” AUTISM PETITIONS

As noted in the Autism General Order #1 (p. 4; 2002 WL 31696785 at *2), during the
meetings of the informal advisory group, the respondent’s representatives did not oppose the
petitioners’ general plan, as set forth above, that the OSM first conduct a general inquiry into the
causation question, then apply the conclusions reached in that inquiry to the mdividual cases. A
difference of opinion did emerge, however, on one important procedural point, a difference which
uitimately resulted in the metion at issue here.

The petitioners’ representatives proposed that would-be petitioners who wish to elect into
the Omnibus Aulism Proceeding be permitted to file their Program petitions by filing very simple
short-form “opt-in” petitions. Bach such short-form petition, it was proposed, would copsist
basically of a petition form containing the names of the injured vaccinee and that vaccinee's parents
or other representatives, and an agreement to opt into the Omnibus Autism Proceeding. By using
the short-form petition, each petitioner would automatically be asserting that the vaccinee had
suffered autism or a similar disorder as a result of MMR vaccinations and/or thimerosal-containing
vaccinations, The short-form petition would not contain a detailed account of the relevant
vaccinations and the history of the vaccinee’s disorder, nor would it be accompanicd by the medical
records of the vaccinee’s injury. Respondent’s representatives indicated that they could not agree
to this part of the petitioners’ proposal, which would allow the {iling of a “short-form” petition
unaccompanied by medical records. They pointed to the statutory previsions calling for a Program
petition to set forth a detailed account of the injury alleged, and contended that a petition must be
filed along with all relevant medical records. See § 300aa-11{c).

The OSM noted this concern of respondent in the Autisim General Order #1 (p. 7, {n.4), and
then analyzed the concern in detail in a document filed on July 8, 2002, entitled “Dhiscussion of Issue
of Short-Form Petitions” (hereinafter “Discussion”). Like the Autism General Order #1, this

¢

*I note that it is up to each individual petitioner to determine whether to defer proceedings
concerning his own case pending the completion of the Ommnibus Autism Proceeding, 1If an
individual petitioner has proof of causation in his own case that he wishes to put before a special
master at any time, that petitioner will be aliowed to do so.
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“Discussion” document was filed by the Chief Special Master on behalf of the OSM. The Chie
Special Master acknowledged that the respondent was raising sertous and important concerns, but,
considering all the circumstances, concluded that it was appropriate to permit usc of the short-form
petitions. {Discussion at 2-4.)

After publication of the Autism General Order #1, many petitioners began to file short-form
petitions as a way of simultaneously filing their Program petitions and indicating their agreement to
stay proceedings in their own individual cascs pending the completion of the Omnibus Autism
Proceeding. As of November 30, 2002, mere than 1100 short-form petitions or very similar
petitions® had been filed. The petitioner in this case, Kim Stewart, filed a short-form petition on
July 18, 2002. No medical records were filed with the petition, although petitioner’s counsel aiso
fited a “Motion for Issuance of Subpocena,” requesting permission to utilize court subpocnas to obtain
medical records peraining to the autistic condition of petitioner’s son, Heath Stewart. 1 issued an
Order in this case on August 7, 2002, granting the subpoena request and conflimming that, at
petitioner’s request, I weuld not conduct any case-specific proceedings in this casc (unless requested
by a party) until the completion of the Omnibus Autism Proceeding.

On August 15, 2002, the respondent filed a “Motion io Dismiss™ (hereinafter “Motion™)
asserting that this petition should be dismissed because it was not accompanicd by medical records
or affidaviis describing Heath Stewart’s condition. Petitioner’s counsel requested extensions oftime
for responding to the motion, so that counsel could consult with other attorneys representing autism
petitioners before filing petitioner’s response.  Petitioner uitimately filed her reply to the motion
(“Reply”™) on December 2, 2002, urging that I deny the motion to dismiss. Respondent filed a
response memorandum (“Response”™) on December 5, 2002,

11
THE STATUTE DOES NOT REQUIRE THAT { DISMISS THIS PETITION

I have carefully considered respondent’s arguments, but I conclude that, contrary to
respondent’s contentions, the statute does not require that I dismiss this petition, My reasoning will
follow!

Respondent bases his motion chiefly upon those portions of the Vaccine Act which state that
certain documents are to be filed with a Program petition. The Vaccine Act states that a petition
“shall contain * * * an affidavit, and supporting documentation, demonstrating that” the petitioner
qualifies for an award under Program. § 300aa-11(c)(1). The Act further states that certain types of
medical records, such as prenatal, vaccination, and physician records, shall accompany the petition.

]

*More than 600 petitions have been filed using the “short-form” format as set forth in the
Autism General Order #1, Ex. B; no medical records were filed with most of those petitions. In
addition, one law firm has filed more than 500 petitions that are only slightly more detailed than the
short-form version; those petitions also were filed without medical records.
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§ 300aa-11{c)}?2). Based on these provisions, respondent seeims to argue that any petition that is not
sccompanied at the time of filing by all the records mentioned in § 300aa-11(c)(2) must therefore
automatically be dismissed, for failure to comply with the statute. I find this argument to be wholly
unpersuasive.

it is true that, as respendent points out, § 300aa-1 1 (c) of the statute contemplates that, ideally,
a Program petition will set forth alf detatls of the vaccinee’s injury, and be accompanied by all
relevant medical records. As respondent notes, the instruction that a petitioner file a detaried petition
with all refevant medical records was obviously designed to enable the special master to promptly
evaluate and rulc upon the claim. Throughout the histery of the Program, the special masters have
strongly urged that detailed petitions accompanied by all medical records be filed whencver possible.
And in situations where such complete petitions have been filed, special masters have done
everything possible o speedily evaluate and rule upon such petitions,

However, the history of the Program has also shown that the ideal is not achieved mn every
Program case. In a great many Program cases {probably a substantial majority) petitions have been
filed with some medicai records, but not all of those necessary for processing the case.” In such
cases, the processing of the claim has been delayed for at ieast some period of time until the
additional records could be obtained. Indeed, in a substantial number of cases--usually those in
which the final allowable filing date under the statutory himitations period was approaching--
petitions have been filed without any records at all; in some such cases the petitions have also
contained very little description of the injury claimed, amounting to no more than a statement that
a vaceinee was injured by a vaccination. In those situations, the processing of each case was delayed
until all relevant records were obtained and the petiticner could specifically describe the alleged
injury. This process sometimes has taken many months, and, in a few extreme cases in which it was
very difficult to obtain medical records, even years.

Yet, in these situations, it has not been argued, by respondent or anyone clse, that petitions
that were not complete when filed should be summarily dismissed for that reason. In such situations,
the special masters have generaily urged that the necessary records be filed as soon as possible, but
have afforded such petitioners the time needed to obtain and file records. Thus, for fourtcen vears--
the entire history ofthe Program--failure to file all of the relevant medical records with a petition has
never been considered reason to dismiss the petition. But now, for the first time, respondent
proposes a new and extremely harsh interpretation of the statute. What has generated this startiing
change of statutory interpretation by respondent? Respondent does not teil us.

Of course, as respondent has pointed out (Response at 4), the fact that respondent has not
sought in the past to dismiss petitions that were unaccompanied by medical records does not
automaticaily mean that respondent’s current motion is without merit. The proper guestion, as

*For example, petitioner’s counsel, whose law firm has probably handled more Program cases
on petitioners’ behalf than any other {irm over the past fourteen years, asserts that “in practice,
vaceine petitions are aimost never filed with complete supporting documentation.”
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respondent points out, is whether the statute requires dismissal in this case, even if, in answering that
guestion, | were to conclude that all parties (including respondent) have been crroncously
interpreting the statute for 14 years.® Addressing that question, I conclude that the statute does #of
require dismissal.

Respondent’s memorandum’s asserts that the issue inveived in this motion 1s whether a
special master in a Program case has authority to “amend or alter” the statute, or to “waive
requirements” set forth in the statute or this court’s rules. (Motion at 5, 7.) Of course, a special
master has no authority tc “amend,” “alter,” or “waive” statutory requirements. The question, rather,
is whether any part of the statute requires that a petition automatically be dismissed if 1t is {iied
without the medical records necessary to fully evaluate the petition. Reading the statute as a whole,
i conciude that the statute does nof so require. B

The short summary of my analysis is simply that there is nothing in the statute or the rules
of this court indicating that when a Program petition is filed without medical records, 1t must
automatically be dismissed. While the statute does state, as noted above, that the petition “shall”
contain certain medical records, the statute and this court’s rules are silent concerning what should
happen in the event that a petition is filed without such medical records. The interpretation of the
statute that has obviously been utilized by all of the special masters throughout the history of the
Program is that, considering the statute as a whole, the presiding special master in each Program case
has discretion to regulate the procedure in order to further the goals of the Program. That is, the
interpretation has been that the special master has discrerion to entertain petitions filed without all
of the required documents, and {o allow the petitioner to file at a later time any documents that were
not filed with the petition.

The existence of such discretion 1s supported by the statutory description of the duties of
special masters, contained at § 300aa-12(3)(B). That statutory section provides a special master
presiding over a Program case with broad discretion in determining how io take evidence and te
resoive the claim. It provides, inter alia, that the special master “may require such evidence as may
bereasonable and necessary,” “may require the submission of such information as may be reasonable
and necessary,” and “may require * * * the production of any documents as may be rcasonable and
necessary.” § 300aa-12(d)}{3)}B)(i), (1), and (i11). The fact that this provision in general gives the
special master such extremely broad discretion, in determining procedure in Program cases, provides
implictt general support to the conclusion that Congress must have intended that a special master

‘I note that in a number of non-autism Program cases petitions have been filed without
medical records even since the date (August 15, 2002) on which respondent filed the dismissal
motion in this case. In those cases, not only has respondent not filed any dismissal motions, but
respondent’s attorneys, to their credit, have often been helpful in such cases in assisting petitioners
in obtaining and filing the necessary medical records. It is confusing to me how respondent’s
counsel can take the position in this case that I have no discretion to do anything but dismiss the
petition, but in other cases in which petitions were filed without medical records, respondent to this
day scems to have no objection to processing the cases.
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have discretion in determining when, if ever, a petition should be dismissed {or failure to supply the
refevani medical records. Moreover, it 1s also important that the portions of § 300aa-12(d)(3)(B)
quoted above specifically give the special master authority to “require * * * evidence,” “require the
submission of * * * information,” and “require the production of * * * documents.,” These
provisions, thus, specifically give the special master broad discretion to determine the timing of
submission of evidence in a Program proceeding, which evidence obviously will nearly always
inciunde medical records. These provisions would seem to become meaningless if the stalute
requtred the immediate, automatic dismissal of any petition not accompanied by ail of the records
described in § 300aa-11{c).

Areview ofthis court’s rufes also supports my conclusion that a special master has discretion
whether or not to dismiss a petition that is unaccompanied by all specified medical records. This
court has promulgated the “Vaccine Rules,” which currently appear at Appendix B to the Rules of
the United States Court of Federal Claums. Vaccine Rule 1 states that “{i]n all matters not
specifically provided for by the Vaccine Rules, the special master * * * may regulate the applicabic
practice * * *.)” Vaccine Rule 3 provides that “{tthe special master shall determine the nature of the
proceedings’ in Program cases. Vaccme Rule 8 states that “[t]he special master in each case, based
on the specific circumstances thereo!, shall determine the format for taking evidence * * *” The
Vaccine Rules, then, in giving the special master such extremely broad discretion over Program
proceedings--f.¢., authority to “regulate the applicable practice,” to “detertnine the nature of the
nroceedings,” and to “determine the format” for taking evidence--also imply that a special master
must have discretion whether or not to immediately dismiss a petition when it is filed without
medical records.

Further, as petitioner has pointed out, a change in the Vaccine Rules adopted by this court
seems (o specifically indicate that a special master should not automatically dismiss a petition filed
without medical records. That is, in the set of Vaccine Rules adopted by this court on January 18,
1990, Vaccine Rule 2 contained section (e)(4), which stated as follows:

“Petitions not accompanied by all the documents required by statute and the Vaccine
Rules, or an affidavit cxplaining why any missing required documents are
+ unavatlable, will not be filed by the Clerk.”

That section {e}(4) of Rule 2, however, was, in practice, not enforced, to my knowledge. To the
contrary, when for the first time a general revision of the Vaccine Rules was undertaken, section
(e)(4) of Rule 2, as quoted above, was deleted. And in deleting that provision, the Rules Committee
of this court explained the reason for the deletion as follows.

The actual practice has been for the clerk to file any document that purporis to be a
petition, and then the respondent and/or the special master notifies petitioner if all



required records were not submitted. This approach is preferable to having the clerk
reject petitions, which might result in missing the limitations period.”

Thus, the judges of this court acting collectively, in revising this court’s rules, have explicitly
rejected an interpretation of the Vaccine Act that would require rejection of a Program petition
merely because 1t was not accompanied by medical records. This action by the judges of this court
clearly offers support to the interpretation of the statute that 1 am adonting here,

1 note further that the interpretation of the statute that 1 am adopting here does not disregard
or 1gnore the provisions of § 300aa-11(c), described above, with regard to the filing of medical
records and other supporting documentation. As respendent points out, the instruction contained in
§ 300aa-11(c), that a petitioner file a detailed petition accompanicd by all relevant medical records,
was obviously designed to enable the special master to promptly cvaluate and rule upon the claim,
And il scems fikely that Congress expected that in most Program cases, the petitioner would be able
to file the relevant records with the petition, and thereafter would be able to prompily present
petitioner’s theory of entitlement to the special master. However, Congress must have understood
that 1 at least some cases the relevant medical records could not be filed along with the petition,
and/or the petitioner would not be immediately ready to present the petitioner’s proof of entitlement
to the spectal master. Certainly Congress must have intended that in such cases the special master
would have discreiion to supervise the {iling of evidence and the processing of the case in an orderly
fashion appropriate to the circumstances. There is nothing in the statute or the legislative history to
indicate that Congress intended that the special master would be required to automatically dismiss
any case in which ail relevant documents could not be filed with the petition. Thercfore, 1 do not
believe that my interpretation of the statute conflicts with the directives concemning the filing of
affidavits and medical records contained in § 300aa-11(c).

Further, [ am nor claiming, as respondent suggests, the authority to “waive” or “amend” the
requirement that the petitioner file the materials described in § 300aa-11(c). Of course,  would not
purport to resolve this case without those materials. | conclude merely that a special master has
discretion to defer the filing of such materials fo a later time, in situations in which the overail
circumstances of the case make such deferral seem appropriate.

M

Further, as petitioner has argued, respondent’s interpretation of the statute, as requiring
automatic dismissal of this petition, seems to be grossly inconsistent with the very purposes of the
Program. Congress enacted the Program chiefly for the twin purposes of reducing tort litigation
against vaccine manufacturers and administrators, as well as compensating individuals who may
have been harmed by vaccinations. (See, e.g., H.R. Rept. No. 99-908, 99" Cong., 2d Sess., pp. 3-7
{reprinted at 1986 U.S. Code Cong. & Admin. News 6344-6348).) Fusrther, the Vaccine Act clearly
scems to require that, as respondent himself agrees, all claims of the sort involved in the Omnibus

t

*Notice of Proposed Changes to Appendix ] of the Rules of Procedure (Vaccine Rules),”

May 16, 2000, Page 4, Rules Commitiee Note to Rule 2{e}(4).
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Autism Proceeding must be filed in the Vaccine Program.® Leroy v. Secretary of HI1S, No, 02-392V,
2002 WL 31730680 (Fed. ClL Spec. Mstr. Oct. 11, 2002). Given that the Vaccine Act required the
autism petitioners to bring their claims to this court as Program petitions, how would it {urther the
purposes behind the Program if | interpreted the statute (o require that I immediately dismiss most
of those petitions because they were not filed along with complete medical records? To the contrary,
such an interpretation would clearly scem to frustrare the clear Congressional intent that these claims
he adjudicated under the Program, and that such petitioners be given a chance in Program
proceedings to demonstrate the merits of their claims.

In short, for all the reasons stated above, 1 must reject the respondent’s argument that the
Vaccine Act requires the auwtomatic dismissal of this petition, or of any petition filed under the
Program, merely because such petition was not accompanied by all of the matenals histed at
§ 300aaz-11(c). Rather, Iconclude that the statute, viewed as a whole, affords the special master
with broad discretion to determine when a petitioner must file the required documents. T conclude
that in an appropriate situation--for example, if the special master has repeatedly instructed a
petitioner to supply documents but that petitioner has refused or failed to do so--a special master may
dismiss a Program petition for {ailurc to file the records mentioned at § 300aa-11{c). But the
respondent’s argument that the statute reguires automatic dismissal whenever a petition is filed
without those records is, in my view, without merit.”

IV
EXERCISE OF DISCRETION

As noted above, I conclude that 1 have discretion whether to dismiss this case. Of course,
twill exercise that discretion in favor of denying respondent’s motion to dismiss. The petitioner in
this case submitted her petition in reliance on the statement in the Autism General Order #1 {p. 7,
2002 WL 31696785 at *6) authorizing the use of short-form petitions in autism cases. Further, the
fact that no records have been filed as yet in this case certainly is not delaying resolution of the case
In any way, since the petitioner and her counsel have elected to defer proceedings in this case

“Under the Vaccine Act, a claimant alleging injury from a thimerosal-containin g vaccination
or MMR vaccination may not suc a vaccine administrator or manufacturer without first bringing a
Program claim. See Leroy v. Secretary of HHS, supra; § 300aa-11{a)(2).

Respondent has also stated that the short-form petitions “raise a sigmficant question
regarding whether they are legally adequate o stop the running of the Vaccine Act’s statute of
Himitations.” (Motion at 5, fn.1.) 1do not understand why there would be such a guestion. By filing
the short-form petition, the petitioner is clearly naming a particular vaccinee, alleging that such
vaccinee suffered autisi or an autism-like disorder as a resu!t of MMR vaccines and/or thimerosal-
containing vaccines, and certifying that the petition is being timely filed. (See Autism General Order
#1 at Exhibits A and B (2002 WL 31696785 at *7-8).) 1 do not understand how such a petition
might fail to stop the running of the Vaccine Act’s statute of limitations.
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pending the completion of the Ommbus Autism Proceeding. 1see no reason whatsozver to disniiss
this petition.

\Y%
I WILE NOT REQUIRFE. THE FILING OF RECORDS AT THIS TIME

As set forth above, | see no merit in the idea that | should dismiss the petition in this case.
indeed, the dismissal of this petition would seem o be such a harsh and unwarranted result that it
is hard for me to believe that what respondent actually desires 1s that the petition be dismissed. |
note that during the informal discussions that led to the Omnibus Autism Procceding, discussions
in which 1 participated, respondent’s representatives argued that autism pelitioners shouid be
required to file detailed petitions accompanied by all medical records relevant to the vaccinee’s
condition. Perhaps what respondent’s counsel actually wish me {o do in this case--and in ali of the
autism cases involving short-form petitions or similar petitions--is not to dismiss the petilion, but
to order the petitioner (o supplement the petition af this time with a detailed statement concerning
the vaceinee’s condition and copies of all related medical records, I that is actually what respondent
seeks, then that request would strike me as a more reasonable request than respondent’s stated
asscrtion that I should dismiss the petition. Nevertheless, afier careful consideration, I conclude that
the Chief Special Master was correct when he determined, after consultation with other special
masters, that it is appropriate to aliow the autism petitions {o be filed via short-form petitions, and
to permit the filing of medical records in these cases 1o be deferred pending the completion of the
Omnibus Autism Proceeding.

imttially, acknowledge that the usc ofthe short-form petitions in the autism cases has ereated
asituation which is somewhat different from many situations in which, in the past, Program petitions
have been filed without medical records. That is, in many cases over the history of the Program
when incomplote petitions were filed, it was expected that the petitioners would move expeditiously
to fill in the gaps in their petitions by supplying additional details and/or medical records. The
procedure now being adopted in these aulism cases, thus, is different, because the adopted procedure
n the autism cases contempiates that in most of these cases the petitioners will not be required 10
supplement their petitions for many months, perhaps as much as two years. But this procedure is
not wholly unprecedented. In late 1990 and early 1991, the Program was inundated with several
theusand petitions filed at the end of the deadline for the so-cailed “pre-Act” cases nvoiving
vaccinations occurring prior to October 1, 1988, The system was unable to prompily and
stmultaneously process all those cases, and thus the cases were processed in a staggered fashion. At
that time, the OSM did instruct many petitioners, whose cases could not be processed immediately,
to delay filing their medical records until notified to so do. {See unnumbered General Order filed
November 1, 1991.) As faras | am aware, neither the respondent nor anyone else argued at the time
that that procedure, necessitated by a deluge of case filings in a short time pernod, was objectionable.
The Progran: now faces an influx of petitions that seems likely to rival, in numbers, the 1990-

i case filings. And as now constituted (six special masters currently in active service, a maximurm
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of cightauthorized by statute), the OSM could not immediately analyze voluminous medical records
in thousands of cases, even if requested to do so by petitioners. Moreover, the crucial factor is that
the OSM is not being requested by petitioners to individually analyze the factual records in each of
these cases at this ttme. The autism petitioners have requested, rather, that the OSM first conduct
an inquiry into the general causation issues, and only then analyze the individual records if
appropriate. In such circumstances--i. 2., petitioners do not want the OSM to analyze the individual
case records at this time; the OSM does not currently have sufficient personnel to analyze the
mdividual case records; the office of the Clerk of this court would be strained to accept and file the
individual case records; and the individual records do not bear on the general causation issues to be
decided in the Omnibus Autism Proceeding--I see no practical reason 1o require petitioners to file
voluminous stacks of records in each individual case at this time.'?

In this regard, respondent has stated that by permitting petitioners to refrain from inﬁiaiiy
filing medical records with their petitions, the OSM is guilty of “virtually guarantee{ing] that no
statutory time goais will be realized in any of these cases.” (Motion at 4.) This assertion is certainiy
misplaced. It is true, of course, that the statute states a time goal of 240 days for resolution of a
Program claim (§ 300aa-12(d)(3)}AXi1)), and that for the currentiy-filed autism cases that goal
obviously wifl not be met. But, as respondent is well aware, the fact that we will not be able to meet
the time goal in these cases clearly has nothing to do with the OSM’s decision to allow short-form
petitions. Rather, the delay is due to the fact that the autism petitioners themselves have requested
an extended procedure in which we first engage in extensive discovery procedures, next expiore the
gencral causation issue, and only thereafter turn our attention to the individual cases. The goal of
speedy resolution of Program petitions was obvicusly intended to benefit petizioners, not respondent.
If the autism petitioners wish to utilize a relatively time-consuming procedure in order to give
themseives the best chance of proving their cases, I see nothing wrong with that. And it should be
quite clear that any delay In final resolution of these autism cases will result from the petitioners’
own choices concerning how to pursue their cases, not from the OSM’'s decision to permit short-form
petitions.

Respondent has also suggested that a reason for requiring more detailed petitions, and
requiring medical records 1o be promptly filed in cach autism case, would be to enable respondent’s
counsel to analyze each individual case to see whether the petition was timely filed, pursuant to
§ 300aa-16, which provides the deadlines for timely filing petitions. Respondent scems to suggest
that in the event that the general causation issue is ultimately resolved in a way that would be
favorabie to some of the autism cases, then the processing of individual cases at that time might be
speedier if the files in cach case were already complete, and if the respondent had already been able
to review cach case to see if it was timely filed.

Again, there is some merit in the respondent’s argument, but again, viewing the entire
situation with an eye toward practicality, I agree with the decision reached by the Chief Special

“As petitioner's counsel points out (Reply at 7), in autism cases the medical and
developmental records are likely to be quite voluminous.
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Master, on behalf of the OSM, that there is no need for a rush to supply medical records in each case
for this purpose. @agree with the reasoning of the Chief Special Master (see Discussion at 3-4) that
it would make no sense for the OSM to begin a huge expenditure of time and effort toward
determining whether individual autism cases were timely filed, prior to the completion of the
Omnibus Autism Proceeding. There are several reasons for this conclusion.

First, the issue of whether any individual autism case was timely flled may very well prove
to be completely moot. That is, if the Omnibus Autism Proceeding does not produce vahid proof of
causation that would appiy to a particular case, and that particular petitioner is otherwise unable to
demonstrate a causal link between the particular vaccinee’s condition and a vaceination, then, as far
as gualifying for compensation for the injury, it would be a mootl point whether the petition was
tirnely filed. Of course, the issue of tmely filing might prove to be relevant to the 1ssue of whether
the petitioner would be entitled to an award for attorneys’ fees.”! However, in a particular case a
petitioner might never seek an award for attorneys’ fees. Therefore, any time spent by the partics
or the special masters in autism cases concerning timeliness issues, prior 1o resolution of the general
causation issues,"” may prove to be a complete waste of time.

A second reason, 11 my view, invelves the fact that there are currently pending before
Congress proposals to modify § 300aa-16(a), which defines the period for timely {iting a Program
petition. Respondent’s own representatives, T understand, have endorsed one such proposal, which
would extend the filing period specified in § 3002a-16(a)2) from 36 months afier the onsct of
symptoms to 72 months after onset. Other pending proposals would provide an even lengthier time
period for filing. Further, as [ understand it, it appears not only possible, but very likely, that some
kind of change in the limitations period will be enacted by the incoming Congress. Thercfore, in this
unusuat situation in which a change to the applicable statutory provision is not only possible, but
seems likely, it would seem to be an unfortunate waste of resources to expend extensive attorney and

'Under the Program a petitioner who fails to demonstrate entitlement to an award for an
injury may nevertheless be granted compensation for attorneys’ fees, if the petition was filed in good
taith and with a reasonahle basis in fact. (§ 3002a-15(e}(1).) However, it has been held that if the
petition was not timely filed, the petitioner is ineligible even for an attorneys’ fee award, See, e.g.,
Jessup v. Secretary of IHHHS, 26 C1. Ct. 350 (1992).

“To be sure, in many court proceedings, including Program cases, it ts common to resolve
“timely {iling” issues prior to addressing the substantive merits of the case.  But that procedure
makes sense in many proceedings because resolving the timeliness issue in such a case may prevent
the necd for a lengthy trial concerning the substantive merits of the case. With respect to the autism
cases, on the other hand, we will need to explore the general causation issues in any event, even if
many individual cases were to be dismissed on timeliness grounds. Therefore, in {erms of
conserving the resources of both the parties and the OSM, it seems to make sense to delay spending
time on individual timeliness issues, since the resolution of the general causation issue may make
the timeliness issues moot.
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special master time in grappling with timeliness issues in large numbers of autism cases, pursuant
to a provision that is likely to be changed.

Third, I note that “timely {iling” issues in autism cases have the potential to be far more
complicated than timeliness issues in other types of cases, in or out of the Program. For exampie,
autism scems to be a disorder with ne dramatic and obvious onset, so that determining what was the
“first sympiom” of an autistic disorder is a question of fact that might be quite complex in many
cases. Further, the causation theory in the autism cases seems to be that the vaccinee is injured by
a combined ¢ffect of a pumber of different vacemnations, 1f that 1s so, then the statute-of-limitations
issues become even more complex. For example, 1f a vaccinee was injured by a combination of
vaccination A and vaccination B, then it may turn cut that such vaccinee’s petition was no/ timely
fifed with respect to the first symptom of the imjury caused by vaccination A, but was timely {iied
with respect to the first symptom of the additional injury caused by the later-administered
vaccination B. In other words, in the autism cases the issues of fimely filing may be inextricably
intertwined with resolving the causarion issues. Therefore, this potential complexity of the
timeliness issues with respect to the autism cases adds, in my view, another very strong reason for
deferral of timeliness issues untif the completion of the Omnibus Autism Proceeding.

Fourth, petitioner’s counsc! are stiil estimating that several thousand more autism cases are
likely to be filed with this court in the coming months. If this occurs, and if I were to require detailed
records to be provided with each petition at this time, it seems doubtful that respondent would have
sufficient personnel available to analyze cach case for potential timeliness issues. Further, even if
respondent were abie to analyze each case, and raised timeliness issues in a substantial number of
cases, 11 would not be possible or desirable for the special masters to spend time resolving such
timelincss issues. Recognizing the constraints of time and resources, [ agree with the Chief Special
Master that the special masters’ efforts would best be dedicated to {1y reselving the general causation
issues in the Omnibus Autism Proceeding, and (2) processing the many nor-autism cases on cach
special master's docket. The parties’ time and resources are likewise best allocated to those two
tasks, rather than to addressing timeliness issues in autism cases that may prove to be moot.

In short, although | have given full consideration to the concerns raised by respondent, in the
very unusual circumstances presented by these autism cases, with the likelihood of thousands of case
filings in the upcoming months, I find it appropriate to continue to aliow the filing of short-form
autism petitions, and to allow the autism petitioners, if they wish, to defer the {iling of medical
records to a later time.

Vi

CONCLUSION

For the reasons stated above, the respondent’s motion te dismiss this petition is hereby

13 . .. - - a v . + .-
An autism petitioner, of course, may file a more detailed petition, and medical records, if
the petitioner wishes to do so.
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denied. As previousiy noted, at petitioner’s request ! will continue to refrain from conducting case-
specific proceedings in this case, pending the outcome of the Omnibus Autism Proceeding.

George L. Hastings, Jr.
Spceial Master
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